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Sara Rex, University of Pennsylvania

Dear Reader,

 We are proud to present to you the fifteenth edition of the Penn 
Undergraduate Law Journal. In this issue, our authors offer unique perspectives 
on a broad array of legal issues, ranging from algorithmic decision making to the 
history of Supreme Court clerks. Their excpetional work stimulates and contributes 
to narratives surrounding noteworthy legal developments today.

 Our first article, “The Constitutionality of Algorithmic Decision Systems 
Output in Light of the Probable Cause Requirement of the Fourth Amendment,” 
was submitted by Lacey Strahm of Columbia University. This article elaborates 
on the rise of the Fourth Industrial Revolution, identifying how its appearance 
diverges from those of previous industrial revolutions. As advances in pervasive 
technology now perform an unmistakably key role in ushering in this new wave 
of development, the effects of this revolution are near-ubiquitous. Given our 
increased access to data, Ms. Strahm investigates the legal ramifications of using 
algorithmic decision systems to establish probable cause to issue search warrants. 
Ms. Strahm weighs previously published opinions on these matters to formulate 
her argument. She concludes these methods do not establish probable cause due to 
a reportedly doubtful adherence to the explainability standard.

 In our second piece, “My Data: A Hybrid Property-Based Licensing 
Approach to Data Privacy,” Harshini Malli from Carnegie Mellon University offers 
another perspective on increased access to data, considering the ethics behind data 
collection and possible remedies for apparent shortcomings. She directs readers 
toward several avenues to conceptualize the meaning and usages of data privacy, 
anticipating a need for greater control over individual data in the event of a large-
scale breach. Ms. Malli ultimately proposes creating a licensing system that 
allows technology users to revoke access to their data. This proposal lends itself to 
increasing individual privacy while avoiding blocks to innovation.

 Our third article, “Judicial Review: Understanding Classical Adaptations 
for Contemporary Society,” comes to us from Jacob Maxwell Boarnet from the 
University of California, Irvine. He leverages a qualitative coding system to study 
the interchanges between theory and practice in judicial review. Seven Supreme

LETTER FROM THE EDITOR-IN-CHIEF
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Court cases serve as central vehicles by which the article surveys a range of 
outcomes, namely with adjustments to contexts based on time and sociological 
minority categories. Mr. Boarnet studies both political and legal perspectives, 
arriving at the conclusion that political approaches can lead to favorable 
outcomes, and morality and historic inequality must be addressed.

 In our fourth piece, “Changing of the Guard: The Ascendance of 
Supreme Court Clerks,” Aria Hejazi from the University of California, Santa 
Barbara illustrates the history of the Supreme Court clerkship. Using anecdotes 
about clerks from the past, she describes the impact of support from the Justices 
on the Court and evolving paths to the clerkship over time. Justices such as 
Horace Gray, Oliver Wendell Holmes, and Louis Brandeis paved the way for the 
entrenchment of clerks on the Supreme Court. This article would be of particular 
interest to undergraduate and law students considering next steps in their legal 
trajectories.

 Our final article, “The Impact of an International Civil Court for 
Corporate Violations of Human Rights,” was submitted by Sotiris Pafitis of the 
University of Leeds. He explores the potential effects of creating an international 
civil court to monitor corporate dealings with human rights, focusing on the 
role of multinational enterprises. Mr. Pafitis concedes there are high expenses 
associated with creating such a monitoring body. His argument hinges on legal 
precedent for this type of policy and explores relevant limitations, namely 
practical and doctrinal considerations for non-state actors.

 Thank you to all who contributed to this publication: our authors, 
readers, writers, sponsors, and members of our Journal all played critical roles 
in compiling these outstanding pieces. I would like to thank Editor-in-Chief 
Emeritus Lorenza Colagrossi, who led the team during this editing process and 
introduced me to the Journal. I am honored to publish this edition and present 
these works to our readers.

Sincerely,

Sara Rex
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ARTICLE

THE CONSTITUTIONALITY OF ALGORITHMIC DECISION 
SYSTEMS OUTPUT IN LIGHT OF THE PROBABLE CAUSE 

REQUIREMENT OF THE FOURTH AMENDMENT

Lacey Strahm, Columbia University
_________________

1. INTRODUCTION

 As we enter the Fourth Industrial Revolution, ushered in by ubiq-
uitous cyber-physical systems, the Internet of Things, and the Internet of 
Systems, our legal precedents are lagging behind our technical innova-
tions. In his 2017 book, The Fourth Industrial Revolution, Klaus Schwab 
describes how this revolution is different from all the previous epochs. The 
First Industrial Revolution began in the latter half of the 18th century and 
focused on the power of the steam engine, which led to the mechaniza-
tion of many manufacturing industries. The Second Industrial Revolution 
began late in the nineteenth century and was characterized by scientific 
advancements such as electricity that enabled mass production. The Third 
Industrial Revolution began in the late 1950s and marked the shift from 
analog to digital through computing. The Fourth Industrial Revolution, 
Schwab explains, is happening now and does not resemble anything we 
have seen before. It is disrupting nearly every academic discipline, profes-
sional industry, and the global economy in a non-linear way. The Fourth 
Industrial Revolution is characterized by the way in which the physical, 
digital, and biological spheres of an individual’s life are connecting at a 
speed previously unseen. The speed, quantity, and efficacy with which the 
Fourth Industrial Revolution is raging throughout the globe have strained 
the legal frameworks tasked with protecting citizens from the unintended 
consequences of such massive innovation.1

 Advances in Artificial Intelligence (AI), Machine Learning (ML), 
Algorithmic Decision Systems (ADS), and other approaches to training 
computers in decision-making are at the forefront of a new set of challeng-
es to our legal frameworks. These systems are becoming so sophisticated

1   Klaus Schwab, The Fourth Industrial Revolution (2017).



4 PENN UNDERGRADUATE LAW JOURNAL

that institutions are replacing human decision-makers with automated 
systems to boost efficiency and consistency. We see their dissemination in 
policing decisions, such as in so-called ‘predictive policing,’ where “police 
apply statistical or machine learning algorithms to data from police re-
cords to look for potential patterns that predict when, where or what crime 
may be committed.”1 We see their dissemination in courtroom decisions 
where judges use computerized systems risk assessments to inform “who 
can be set free at every stage of the criminal justice process.”2 We see their 
dissemination in insurance decisions where state government agencies use 
automated systems to determine if a claimant has committed insurance 
fraud.3 In short, we see their dissemination across a wide range of indus-
tries that utilize complex decision-making in their operation.

 One important question that arises from these advances and their 
dissemination throughout society is whether and how these systems’ 
output can be used in legal proceedings. Under the Fourth Amendment of 
the United States Constitution, “no Warrants shall [be] issue[d], but upon 
probable cause.”4 This stipulation means citizens are secure from searches 
and seizures of their persons, houses, papers, and effects unless probable 
cause can be established. In United States criminal law, probable cause 
is the standard of reasonable grounds by which police have a suspicion, 
supported by circumstances sufficiently strong to justify a prudent and 
cautious person’s belief that specific facts are probably true.5 An Algo-
rithmic Decision System (ADS) could be built to address applications for 
search warrants, trained to look at evidence to establish whether probable 
cause exists and produce an output of probable cause with given statistical 
likelihoods. Under this definition, could a judge consider the output of the 
aforementioned ADS to establish probable cause for a search warrant?

 Legal scholarship has not yet definitively answered this question, 

2   Stephanie Lacambra, Predictive Policing: A Guide for Criminal Defense Attorneys, 
ELECTRONIC FRONTIER FOUNDATION (October 30, 2017), https://www.eff.org/document/
predictive-policing-one-pager.
3   Julia Angwin, Jeff Larson, Lauren Kirchner, & Surya Mattu, Machine Bias, PROPUBLICA 
(March 9, 2019), https://www.propublica.org/article/machine-bias-risk-assessments-in-criminal-
sentencing.
4   Ryan Felton, Michigan unemployment agency made 20,000 false fraud accusations – report, 
THE GUARDIAN (December 18, 2016, 6:00 AM),
5   U.S. Const. amend. IV.
6   Probable cause, Ballentine’s Law Dictionary (Legal Assistant ed. 1994).
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although Orin Kerr, a professor of law at the UC Berkeley School of Law, 
wrote a compelling defense for keeping quantification out of the court-
room. Kerr suggests quantification specifically of “probable cause would 
eclipse intuitions and instead facilitate distortions of probability resulting 
from cognitive biases.”1 He reveals how quantification would lead to less 
accurate probable cause determinations because humans determine vary-
ing degrees of reasonableness through intuition, which is a feature of cog-
nition that machines lack. Quantification, Kerr explains, “would override 
the critical intuitions of judges about missing information in the affidavit 
that are critical to assessing probable cause accurately.” Kerr’s analysis 
hints at a human desire to quantify immaterial things that are not quantifi-
able, forcing such quantifications to use poor input or proxy variables that 
lead to inadequate measures of the outcome. This potent desire for reifica-
tion forces immaterial things that no one has a good way of quantifying to 
be reduced to an outcome that does not always make sense in a particular 
context. 

 Think of doctors asking patients to rate their pain on a scale from 
from one to ten. Everyone’s tolerance for pain is different depending on 
what injuries, ailments, or diseases a patient has been exposed to before. 
Yet the scale remains the same 1-10. An experienced athlete who had dis-
located their knee before can give a new dislocation a grade of six when 
previously they gave the same injury a grade of eight. A fifth grader who 
caught the flu for the first time can also rate their pain as a six, whereas the 
mother who catches that same strain of the flu from her child can rate her 
pain a two. The flu and a dislocated knee are very different kinds of pain, 
yet they both can receive the same pain grade, revealing a shortcoming in 
the pain quantification system. It is the doctor’s responsibility to determine 
the reasonableness of the pain grade by utilizing their critical intuition 
contrived from their knowledge of the patient and the ailment to assess the 
pain accurately, and ultimately successfully do their job. If pain quantifi-
cation were to eclipse doctors’ critical intuition in diagnosing patients and 
guiding them to appropriate healing options, what would our healthcare 
system look like? This error-ridden vision of quantified-centric institutions 
is precisely the reason why Kerr’s defense is so tenable. Many immaterial

7   Orin S. Kerr, Why Courts Should Not Quantify Probable Cause, in THE POLITICAL HEART 
OF CRIMINAL PROCEDURE: ESSAYS ON THEMES OF WILLIAM J. STUNTZ, 131-43 
(Michael Klarman, David Skeel, & Carol Steiker eds., March 28, 2011).
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things are multi-dimensional, so quantification becomes tricky when you 
try to compare multiple points, on multiple axes, in multiple planes. The 
question of what becomes your combining rule for these various combi-
nations of points, axes, and planes would require a complete mathematical 
theory for how to solve this problem. However, the mathematician’s per-
sonal values would be baked into the framework of the theoretical struc-
ture because their choice in picking which variables to compute would be 
a direct reflection on their values. This speaks to the differing values hu-
mans can ascribe to a situation that complicates the problem even further, 
as it is highly unlikely two humans have the same value base. Humans can 
have similar values but tend to differ on nuanced contexts or situations 
that distinguish their value set from others.

 I agree with Kerr’s disposition towards opposing quantification of 
probable cause. However, in the ten years since the publication of Kerr’s 
article, advances in technology have made progress toward the opposite, 
making quantification of probable cause seem not only plausible but high-
ly attractive in some spaces. I will take Kerr’s argument to keep quanti-
fication out of the courtroom a step further and contend that ADS output 
cannot meet the explainability standard required to establish probable 
cause in a legal proceeding, and thus should not be a viable option in the 
courtroom.1 ADS provide black and white answers to color-filled questions 
with no explanation as to how they arrived at their conclusion. In the event 
the system does produce some form of an explanation, the explanations 
are often unintelligible to humans because the machine’s infrastructure is 
not designed to justify its work. ADS have no mechanism to interpret and 
understand the cause of a situation nor explain how it arrived at its deci-
sion output. Therefore, a legal claim established from ADS does not meet 
the standard necessary for establishing probable cause under the Fourth 
Amendment. ADS cannot provide enough reliable evidence to justify the 
output and thus could not meet the explainability requirement needed for a 
search warrant.

8   Questionable citation: The explainability standard will be defined infra as we survey United 
States legal history. Reference explainability section.
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2. TECHNICAL APPROACHES

 The Fourth Industrial Revolution is profound because of the vast 
and far-reaching progress made in computing machinery and intelligence 
research. The fuel that has excited the modern explosion of innovation has 
been in place for years, finding its genesis largely in the work of Alan Tur-
ing, widely considered to be the father of theoretical computer science and 
Artificial Intelligence (AI).1 Turing’s seminal paper, Computing Machin-
ery and Intelligence, centers around the question “Can machines think?”; 
in the paper, Turing explores this concept in detail and answers what he 
presumes may be common objections towards the idea.2 Two years later in 
1952, Claude Shannon, a Bell Labs researcher, shared one of the first ex-
amples of machine learning with the world.3 Theseus, a robotic maze-solv-
ing mouse, could ‘remember’ its path through telephone relay switches.

 With trailblazing electromechanical devices such as Theseus 
emerging out of research labs, John McCarthy, an assistant Professor of 
Mathematics at Dartmouth college, recognized there was an opening for 
some development in the research area of thinking machines. In the sum-
mer of 1956 McCarthy organized the Dartmouth Summer Research Proj-
ect on AI, where mathematicians, scientists, and people interested in the 
subject were invited to study features of intelligence that a machine can 
be made to simulate.4 The U.S. government was particularly supportive of 
machine translation research at this time because Cold War politics fueled 
their heightened interest in automatically translating documents, particu-
larly of Russian origin. In 1958, the U.S. Navy funded Frank Rosenblatt, 
the head of the cognitive systems section at Cornell Aeronautical Labora-
tory, in his perceptron project.5 The perceptron algorithm learned by trial

9   Anthony Beavers, Alan Turing: Mathematical Mechanist, in ALAN TURING: HIS WORK AND 
IMPACT, Elsevier Science, 481–485 (S. Barry Cooper & Jan van Leeuwen eds., May 3, 2013).
10   Alan Turing, Computing Machinery and Intelligence, 59 MIND 433 (October 1950).
11   Daniel Klein, Mighty mouse, MIT TECHNOLOGY REVIEW (December 19, 2018), https://
www.technologyreview.com/s/612529/mighty-mouse/.
12   J. McCarthy, M. Minsky, N. Rochester, & C.E. Shannon, A Proposal for the Dartmouth 
Summer Research Project on Artificial Intelligence (August 31, 1955), http://raysolomonoff.com/
dartmouth/boxa/dart564props.pdf.
13   Melanie Lefkowitz, Professor’s perceptron paved the way for AI – 60 years too soon, Cornell 
Chronicle (September 25, 2019), https://news.cornell.edu/stories/2019/09/professors-perceptron-
paved-way-ai-60-years-too-soon.
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and error using a specific kind of neural network that simulated the human 
thought process. Rosenblatt built the perceptron algorithm with the hopes 
of gaining insights into the human brain by organizing computer systems 
in a way that he believed mimicked the organization of the human brain.

 In 1964 the United States government desired to evaluate the 
progress of computational linguistics and machine translations, so it set up 
a committee of seven scientists called the Automatic Language Processing 
Advisory Committee (ALPAC). The report subsequently produced from 
ALPAC’s inquiry encouraged a more basic approach to computational 
linguistics and machine translation compelling the research discipline to 
take a step back and reevaluate where it was focusing its energy.1 Follow-
ing ALPAC’s findings in 1969, Marvin Minsky, a cognitive scientist best 
known at the time for co-founding the Massachusetts Institute of Technol-
ogy’s AI laboratory, published, Perceptrons: An Introduction to Computa-
tional Geometry, a book harshly criticizing the work of Frank Rosenblatt 
on his perceptron algorithm.2 This book introduced major controversy 
within the AI community centered around the fundamental divide. be-
tween believing Minsky’s pessimistic predictions on the limitations of the 
perceptron or hoping that Rosenblatt’s work would usher in more research 
that could lead to ground-breaking innovation. Minsky’s pessimism was 
able to win the debate for the time being, and U.S. support for AI research 
was drastically decreased.

 Across the pond, the British government harbored similar reserva-
tions about the progress of AI research. James Lighthill’s report compiled 
for the British Science Research Council in 1973 entitled, Artificial Intel-
ligence: A General Survey, was a cynical prognosis of academic research 
in the AI field that confirmed the British crown’s suspicions.3 Now, both 
the U.S. government and the British government had ended general sup-
port for further academic research into AI, leading to a period of reduced 
funding known as an ‘AI winter’.

14   Language and Machines — Computers in Translation and Linguistics, AUTOMATIC 
LANGUAGE PROCESSING ADVISORY COMMITTEE (1966).
15   Ibid., 13.
16   James Lighthill, Artificial Intelligence: A General Survey, in ARTIFICIAL INTELLIGENCE: A 
PAPER SYMPOSIUM, Science Research Council (1973).



9CONSTITUTIONALITY OF ALGORITHMIC DECISION SYSTEMS OUTPUT

Significant AI research would not resurrect until the 1980s when Japan’s 
Ministry of International Trade and Industry (MITI), embarked on the 
Fifth Generation Computer Systems (FGCS) initiative to build supercom-
puters that could yield a platform for future advances in AI. In response 
the British Government used their substantial war chest to fund the Alvey 
Programme, which supported research in knowledge engineering and 
opened AI research in England again.1 The U.S. government also reacted 
to the changing sentiments by founding the Strategic Computing Initiative 
under the Defense Advanced Research Projects Agency (DARPA) which 
tripled funding for AI research between 1984 and 1988.2 This period in 
AI research was centered around a rule-based approach where computer 
scientists would give the system a set of rules and constraints to follow 
and observe how the program operated under such conditions. A popular 
programming language associated with AI at the time was Prolog. Pro-
grams coded in Prolog expressed logic in terms of relations, represented 
as facts and were useful for particular tasks that benefited from rule-based 
logical queries such as searching databases.3 

 Some early AI systems required specialized hardware for their 
processing power. However, advances in hardware technology from com-
panies such as Apple and IBM collapsed the market for such specialized 
hardware. As predicted by Moore’s Law in 1965, the speed and memory 
capacity of computers doubles every two years so the fundamental prob-
lem of ‘raw computer power’ would gradually be overcome.4 IBM used 
this shift to their advantage and became a leader in the AI industry, most 
notably for Deep Blue, their chess-playing computer that was the first 
computing system to defeat Garry Kasparov, the reigning world chess 
champion in 1996. Games became the new playground for researchers to 
test the capabilities of their AI-powered computing systems. DeepMind 
followed suit in 2015 with their creation of the first deep learning AI mod-
el to “successfully learn control policies directly from high-dimensional

17   Igor Aleksander, Decision and Intelligence, 185 (2013).
18   Pamela McCorduck, Shift to Applied Research Increases Investment, in MACHINES WHO 
THINK, 426–432 (2004).
19   R.A. Kowalski, The early years of logic programming, 31 COMMUNICATIONS OF THE 
ACM 38 (January 1988).
20   G.E. Moore, Cramming more components onto integrated circuits, 38 ELECTRONICS 8 (April 
19, 1965).



10 PENN UNDERGRADUATE LAW JOURNAL

sensory input.”1 The model played seven Atari 2600 games and outper-
formed previous approaches to six of the games while surpassing human 
experts on three of the games, achieving a superhuman level of play.2 The 
gaming programs and advances in computer vision that came out of this 
time period were early attempts at AI focused computing. However, they 
were limited in functionality because their logic was hard-coded, only 
being capable of executing specific tasks to accomplish specific goals such 
as playing chess.3 Thus evolutionarily, these advances were a technologi-
cal dead-end.

 At the turn of the century, the concept and use of big data was 
popularized, and it revolutionized old conceptions about how researchers 
could approach computing. Big data typically refers to data sets with a 
size so great that they are beyond the ability of regular software tools to 
process the data within a reasonable amount of time. With so much data 
now available, researchers discovered they could dramatically improve 
the performance of neural networks with many layers as opposed to the 
few layers they were previously using. This breakthrough in deep neural 
network learning transformed research in AI as deep learning applications 
could be used across various industries. In the automotive industry, deep 
learning is pioneering the automated driver charge, helping vehicles auto-
matically detect objects such as pedestrians, traffic lights, and street signs.

 Big data is the foundation for today’s machine learning methods, 
which are ubiquitous within individual’s public and private lives. People 
not only interact with AI almost every day whether they are aware of it 
or not, but people also contribute to machine learning algorithms with 
their personal data. The Fourth Industrial Revolution was made possible 
through this growing frequency of human-computer interactions, but the 
road to getting here had been in place for decades.

21   Volodymyr Mnih et al., Playing Atari with Deep Reinforcement Learning, DeepMind 
Technologies (December 19, 2013).
22   Ibid.
23   The concept of hard-coded programs will be discussed infra in the Machine Learning section. 
Reference Machine Learning section.
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A. Algorithmic Decision Systems

 One of the technical approaches ubiquitous within our public and 
private institutions is Algorithmic Decision Systems (ADS). As a generic 
term, ADS encompass any deterministic rules-based algorithmic system. 
Algorithmic, in this context, refers to an explicit process or set of rules 
to be followed in calculations or other problem-solving operations. Al-
gorithms themselves are finite and well-defined instructions that can be 
executed routinely. This broad definition does not explicitly require ma-
chine computing, although in society and in terms of this paper, algorithms 
usually refer to complex machine computing operations. This more con-
ventional brand of machine-centric algorithms can be statically hand-cod-
ed by programmers or automatically generated from data input. In ADS, 
algorithms define the rules for which the system can then analyze high 
quantities of data to find correlations and parse relevant information out 
for decision-making.

 When evaluating ADS, individuals must consider every piece of 
information that goes into an algorithm and contextualize it within the 
programming goal. ADS typically have training data, which is the initial 
set of data used to understand how to apply its algorithm to given data 
points. Similar to humans, algorithms learn from exposure and experience, 
so training data functions as algorithms’ exposure and experience. If an 
ADS is built to estimate if there is probable cause for a police officer to 
search a vehicle, the training data could include the number of stops that 
turned into arrests, the number of stops that did not turn into arrests, and 
any other recorded data points that the coder feels necessary to include. 
They also have parameters that are values passed into the function, which 
set the bounds for what data the argument will evaluate. That same ADS 
built to estimate if there is probable cause for a police officer to search a 
vehicle would be passed a parameter such as ‘arrest’ that corresponds to 
the training data. The algorithm would have learned how to handle similar 
parameters and would instruct the system to evaluate the arrest data point 
based on its education. ADS also can have classifiers that relate given 
input to particular categories of output.1 Sticking with our previous ADS

24   The concept of classifiers will be discussed infra in the Bad Classifier section. Reference Bad 
Classifier section.
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example, classifiers in that system could be ‘arrest’ and ‘no arrest,’ which 
assign what the system evaluates into these two categories to then inform 
the output prediction. In considering how ADS are constructed, observers 
can understand with more clarity how the system functions, for what pur-
pose, and what recourse needs to be taken to rectify an error.

 Humans are involved in the construction process of building the al-
gorithms out by selecting appropriate training data for the system to model 
and correctly labeling data for supervised algorithmic systems. Coders 
who create the algorithm make judgment calls on what is or is not possibly 
relevant to ADS, constructing the algorithm’s logic base on values they 
wish to codify. These values maybe personal, corporate, philanthropic or 
driven by some other factor that helps achieve the desired engineering 
goal. After this creation stage, human intervention in ADS output is not 
necessary and often entirely removed from the equation.1 Once the al-
gorithm is built, trained, and tested, it is ready to be deployed in the real 
world, subject to all the chaos that comes with reality.

 Public discourse around ADS has increased through recent news 
regarding Roger Stone, a prominent Republican political consultant and 
lobbyist, who was convicted of seven felonies and sentenced to around 
four years in federal prison. Attorney General William Barr and the De-
partment of Justice (DOJ) decided that Stone’s convictions should remain 
in place, but the sentence did not have to reflect the prosecution’s rec-
ommendation of nine years.2 In every federal criminal case involving a 
defendant who has been convicted, U.S. Sentencing Guidelines are used to 
prescribe sentences or punishment in broad terms with the goal of ensur-
ing equity.3 The guidelines offer a calculation of what the sentence should 
be within a range of months based on the offense and the characteristics 
of the offender. This range is then plotted on the U.S. Sentencing Table, 
which is a grid where the offense and offender characteristics are given 
numerical values. The offense numerical value is plotted on the vertical 
axis and can be increased or decreased by various factors such as threat of

25   Claude Castelluccia & Daniel Le Métayer, “Understanding algorithmic decision-making: 
Opportunities and challenges,” (2019).
26   Andrew C. McCarthy, “Roger Stone’s sentence: How the judge will really decide to ‘lock him 
up,’” The Hill, Feb. 14, 2020.
27   Ibid.
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violence or pleading guilty. The offender’s characteristics numerical value 
is plotted on the horizontal axis and can be increased or decreased by 
evaluating the defendant’s criminal history with input such as how many 
prior convictions the offender has and how many crimes the offender has 
committed while on probation, to name a few. The point at which the of-
fense level and criminal history category meet generates the recommended 
sentence.

 Although humans currently administer the U.S. Sentencing Guide-
lines, this type of nonautomated algorithmic-based decision-making 
process lends itself as one of the more basic examples of what ADS can do 
and where ADS are deployed in society.

 However, dissimilar to many other ADS discussed below, the U.S. 
Sentencing Guidelines have explainability. Humans operate the guidelines, 
and fashion all judgments remaining at the heart of every decision. Hence 
the decisions produced from these guidelines are explainable to humans, 
empowering the U.S. Sentencing Guidelines to be a more acceptable form 
of ADS- despite their controversial record with overriding sentence guide-
lines. There are many other types of ADS percolating throughout individu-
als’ everyday lives, but the most powerful and criticized models are Artifi-
cial Intelligence (AI) and Machine Learning (ML).
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B. Artificial Intelligence

 AI, as defined by MIT Technology Review, is “the quest to build 
machines that can reason, learn, and act intelligently.”1 It is a quest that 
started with Turing and has been around for many decades but has barely 
scratched the surface of its potential. AI, as an umbrella term, is used to 
describe much of the innovation seen in machine intelligence today, al-
though many technical approaches fall under this field of study. The theory 
behind AI is to develop computer systems that can perform cognitive func-
tions conventionally associated with the human mind. Some examples of 
these functions include visual perception, learning, language translation, 
problem-solving, speech recognition, and, most importantly for this paper, 
decision-making. AI research seeks to display in machines an intelligence 
comparable to the natural intelligence possessed by human beings. En-
gineers model AI devices to be intelligent agents that can perceive their 
environment and take actions that maximize their chance of successfully 
achieving their goals.2 AI as a broad field of academic study can be broken 
down into subfields based on technical applications. Since AI draws on so 
many different academic disciplines, the space for this division is vast and 
continually growing.

28   MIT Technology Review, “Artificial Intelligence,” www.technologyreview.com, https://www.
technologyreview.com/topic/artificial-intelligence/.
29   David Poole, Alan Mackworth, & Randy Goebel, “Computational Intelligence: A Logical 
Approach” (1998).
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C. Machine Learning

 Machine Learning (ML) is a practical subfield of AI that has gar-
nered much attention recently for its advanced computing capabilities. On 
a technical level, ML is a method of data analysis that automates analytical 
model building.1 It does this by iterating through data autonomously and 
adapting to new data by relying on previous computations. The algorithm 
is trained to learn what some unknown variable looks like. Then that 
association is assigned a numeric value through various linear algebra 
calculations and told to produce repeatable results within a given proba-
bility. Matrix operations can be used directly to solve key computations or 
provide the foundation to use more complex operations in the description 
of a machine learning method.2 To further explain how ML functions, 
consider Privee, a software architecture that analyzes website privacy 
policies. Privee uses ML to perform automatic classifications on inputted 
privacy policies by checking if the inputted privacy policy matches pri-
vacy policies in its repository.3 If so, the policy is labeled with an overall 
letter grade that is based on the classification metrics it was trained on and 
displays the label to the user. If the inputted privacy policy does not match 
privacy policies in its repository, the policy is evaluated by either the rule 
classifier, the ML classifier, or both to determine the policy’s classifica-
tion.4 Once the classification is determined, the algorithm trains itself on 
the new policy and stores that classification with the other training policies 
it has learned, completing the nonlinear feedback loop. Then the policy is 
labeled and displayed to the user.

 The foundational idea for ML arose when AI based systems were 
trying to solve the problem of how to address hard-coded programs.5 

30   SAS Insights, “Machine Learning: What it is and why it matters,” https://www.sas.com/en_us/
insights.html, https://www.sas.com/en_us/insights/analytics/machine-learning.html [sentence in the 
text should be in quotation marks, as it’s in exact quotes].
31   Jason Brownlee, “A Gentle Introduction to Matrix Operations for Machine Learning,” Machine 
Learning Mastery (Feb. 12, 2018), https://machinelearningmastery.com/matrix-operations-for-
machine-learning/.
32   Sebastian Zimmeck & Steven M. Bellovin, “Privee: An Architecture for Automatically 
Analyzing Web Privacy Policies,” in Twenty-Third USENIX Security Symposium (2014), https://
www.usenix.org/conference/usenixsecurity14/technical-sessions/presentation/zimmeck.
33   The concept of classifiers will be discussed infra in the Bad Classifier section. Reference Bad 
Classifier section.
34   Murad Khan, Bilal Jan, & Haleem Farman, “Deep Learning: Convergence to Big Data 
Analytics” (2019).
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D. Supervised & Unsupervised Learning

 Like AI in general, ML has a broad array of methods it can deploy 
in programs, two of them being supervised learning and unsupervised 
learning. Supervised learning uses data sets containing training examples 
with associated correct labels as prior knowledge to anticipate what the 
output will be.1 The program learns the relationship between the training 
example and the associated correct label by identifying patterns in the data 
and forming heuristics. Heuristics are techniques designed to expedite the 
problem-solving process and find approximate answers. They are short-cut 
rules of thumb that guide decision-makers to a satisfactory solution, not an 
optimal or perfect one. In ML, heuristics are derived from the compilation 
of previous experiences that make up the algorithm’s general information 
base.

 Once a supervised learning program forms its heuristics, it can 
apply that understanding to new examples the machine has not seen before 
and emit a label for those new matches. The data presented in new ex-
amples can be a discrete or continuous value. If the data presented is a 
continuous value, meaning it can take any values, the system will parse 
it through a regression where the input is mapped to continuous output. 
Continuous, in this context, refers to the mathematical concept that be-
tween any two possible numbers there can always be another number. 
Between 6 and 7 is 6.5, between 6.5 and 6.6 is 6.55 and so on without 
exception. If the data presented is a discrete value, meaning it can take 
only a specific value, the system will parse it through classification where 
the input is mapped to output tags.2 Discrete values have specific numeric 
or non-numeric values such as 6 or “book.” There is no obvious way to 
merge, average, or combine these discrete categories because the values 
are independent points disconnected from each other.

 Unsupervised learning starts with unlabeled data and performs 
learning tasks that output clusters of items that are similar to each other in 
some mathematical sense. It does this without trying to attach a label or 
particular name to any of the output clusters of items. Depending on the

36   Vishal Maini, “Machine Learning for Humans, Part 2.1: Supervised Learning,” Medium (Aug. 
19, 2017), https://medium.com/machine-learning-for-humans/supervised-learning-740383a2feab.
36   Ibid.
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purpose of a project, unsupervised learning can distinguish pattern struc-
tures from input data through clustering, dimensionality reduction, and 
representation learning.1 Clustering, a popular learning task in unsuper-
vised learning, can group old and new data by similarity such that points 
in different clusters are dissimilar while points within a cluster are similar.2 
Dimensionality reduction, another popular learning task in unsupervised 
learning, tries “to reduce the complexity of the data while keeping as 
much of the relevant structure as possible.”3 The fundamental difference 
between supervised and unsupervised learning lies in the formation and 
understanding of the ground truth of the program. Unsupervised learning 
starts without a notion of ground truth and applies various mathematical 
techniques to draw patterns out in the data. The program bases its clus-
ters off of a mathematical equation that it derives from inputs’ similarity. 
Supervised learning, on the other hand, starts with a notion of ground truth 
that it is taught through training data and finds patterns in the data based 
on its training. This type of program attaches specific labels to unknown 
sets of input based on the clusters of output.

37   Vishal Maini, “Machine Learning for Humans, Part 3: Unsupervised Learning,” 
Medium (Aug. 19, 2017), https://medium.com/machine-learning-for-humans/unsupervised-
learning-f45587588294.
38   Ibid.
39   Ibid.
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E. Neural Networks

 A popular data modeling structure underlying many ADS frame-
works is neural networks. The concept of neural networks was first pro-
posed in 1943 by Warren McCullough and Walter Pitts, two University of 
Chicago researchers, in their paper A logical calculus of the ideas imma-
nent in nervous activity.1 Research on neural networks followed the peaks 
and gullies that came with the AI winters of the twentieth century but has 
enjoyed a massive resurgence recently thanks to the increased processing 
power of specialized graphics chips used for video on all modern com-
puters.2 Neural networks have neurons, inspired by biological neurons, 
that represent mathematical functions. Originally, neural networks were 
an attempt to model the brain, but today, with developed understandings 
of the brain, it is clear that the brain and its neurons are more complicated 
and work differently than scientists initially thought.

 The neural network can consist of millions of simple processing 
nodes that are densely interconnected and organized into layers of nodes 
that are “feed-forward,” meaning the data fed into them moves through in 
only one direction.3 The neural network is organized into layers of these 
nodes with outputs from one layer connected to inputs of the next layer.4 
An individual node can be connected to several nodes in the layer beneath 
it and above it, receiving data from nodes below it and sending data to the 
above nodes.5 When a network is active, a node can receive data, a differ-
ent weighted number, over each of the connections beneath it. It can then 
multiply these numbers by the associated weight assigned to each of the 
incoming connections. After all the products of the incoming connections 
have been calculated, the node can add them together and determine if that 
calculated weight meets the threshold to send the weight up to its outgoing 
connections.

40   Warren S. McCulloch & Walter Pitts, A logical calculus of the ideas immanent in nervous 
activity. Bulletin of 37 Mathematical Biophysics 5, 115–133 (1943). https://doi.org/10.1007/
BF02478259.
41   Larry Hardesty, Explained: Neural Networks, MIT News, MIT News Office, April 14, 2017, 
news.mit.edu/2017/explained-neural-networks-deep-learning-0414.
42  Ibid.
43   Timothy B. Lee, How neural networks work-and why they’ve become a big business. 
December 2, 2019, https://arstechnica.com/science/2019/12/how-neural-networks-work-and-why-
theyvebecome-a-big-business/.
44   Ibid 37.
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On a more general level, each neuron in a neural network has a mathe-
matical function that calculates a weighted sum of its inputs which is then 
fed into a complex non-linear function. This function passes data through 
successive layers until it arrives radically transformed at the output layer. 
The structure learns by starting with random values set for its weights and 
thresholds. It takes sample input or training data and adjusts its neurons’ 
weights based on the network’s performance on this data. The weights and 
thresholds are adjusted continuously until the example input consistently 
yields homogenous output. The adjustment of its neurons’ weights is a 
crucial component of a neural network’s ability to learn, as the calculation 
of new weights is how the network improves itself. Thus, this component 
of neural networks is at the heart of modern advances in ML.
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3. FOURTH AMENDMENT HISTORY

 The Fourth Amendment to the United States Constitution was add-
ed as a part of the Bill of Rights on December 15, 1791, but its founding 
sentiments arose in the 1600s when colonists began reacting to Britain’s 
abuse of power. Seventeenth-century American colonists were typically 
well-educated Englishmen aware of their rights as British citizens. These 
rights covered the maxim “Every man’s house is his castle” as demon-
strated in Semayne’s case, argued in 1604, which established the notion of 
a search warrant.1 These assumed rights also included limits to executive 
power with respect to searches as revealed in Entick v Carrington (1765), 
a landmark case in UK constitutional law which decreased the scope of 
executive power and established civil liberties for the people.2 So, when 
colonists’ homes were invaded under oppressive “writs of assistance,” 
they felt Britain was abusing its warrant power, and this motivated them to 
include protections from such violations in the Bill of Rights.3 

 The Fourth Amendment states:

 The right of the people to be secure in their persons, houses,   
 papers, and effects, against unreasonable searches and seizures,   
 shall not be violated, and no Warrants shall issue, but upon  
 probable cause, supported by Oath or affirmation, and particularly   
 describing the place to be searched, and the persons or things 
 to be seized.4

45   Semayne’s Case, Rep 62 5 Co Rep 91 a Cro Eliz 908 Moore KB 668 Yelv 29 77 ER 194 
(1604).
46   Entick v. Carrington, 19 Howell’s State Trials 1029, 95 ER 807 (1765).
47   “In order to enforce the revenue laws, English authorities made use of writs of assistance, 
which were general warrants authorizing the bearer to enter any house or other place to search 
for and seize “prohibited and uncustomed” goods and commanding all subjects to assist in these 
endeavors. Once issued, the writs remained in force throughout the lifetime of the sovereign and 
six months thereafter. When, upon the death of George II in 1760, the authorities were required 
to obtain the issuance of new writs, opposition was led by James Otis, who attacked such writs 
on libertarian grounds and who asserted the invalidity of the authorizing statutes because they 
conflicted with English constitutionalism. Otis lost and the writs were issued and used, but his 
arguments were much cited in the colonies not only on the immediate subject but also with regard 
to judicial review.” History., Legal Information Institute, Cornell Law School, www.law.cornell.
edu/constitution-conan/ amendment-4/history.
48   U.S. Const. amend. IV.
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This language addressed the colonists’ ultimate concern of protecting 
citizens’ privacy and safeguarding their freedom from unreasonable intru-
sions by the government. The scope of this amendment does not include 
protection from all searches and seizures, only searches and seizures that 
can be seen as an abuse of power by the government by not meeting the 
“probable cause” standard to the satisfaction of a neutral magistrate. This 
provision carries the original sentiments of the founders who were re-
sponding to direct government abuses of power and were not challenging 
the general grounds of government searches and seizures. Protected war-
rantless searches and seizures include instances where an officer asks for 
and is given consent to search, searches that are incident to a lawful arrest, 
probable cause, and exigent circumstances.1 For a citizen’s Fourth Amend-
ment right to have been violated, the citizen must prove that a justifiable 
expectation of privacy was arbitrarily violated by the government. Proving 
this arbitrary violation can be difficult when the violation arose from prob-
able cause, a standard vague by design.

49  Jonathan Kim, Fourth Amendment, Legal Information Institute, Cornell Law School, June 
2017, https://www.law.cornell.edu/wex/fourth_amendment.
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A. Probable Cause

 One of the first definitions of probable cause was put forth by 
Chief Justice Marshall in United States v. Aaron Burr (1807): “I under-
stand probable cause to be a case made out by proof furnishing good 
reason to believe that the crime alleged has been committed by the person 
charged with having committed it.”1 This early definition laid the ground-
work for the idea that probable cause is inextricably linked with “good 
reason” or “reasonableness,” as the modern term encapsulating the itera-
tion of this concept. However, after this early and still vague definition, the 
courts did not enforce probable cause under the Fourth Amendment until 
about 150 years after their inception. The Bill of Rights stood as a formal 
declaration of federal rights and thus as held in Barron v. Baltimore, 32 
U.S. 243 (1833), the Bill of Rights only applied to the federal government, 
not the states.2 This position changed in the latter half of the nineteenth 
century when the courts started interpreting the Fourteenth Amendment 
after its adoption in 1868.

 The Fourteenth Amendment was born out of concerns regarding 
citizenship rights and equal protection under the law as they related to for-
mer slaves following the Civil War. As one of the Reconstruction Amend-
ments, the Fourteenth Amendment was monumental in broadening federal 
enforcement within state boundaries through the Due Process Clause and 
the Equal Protection Clause. The Fourteenth Amendment states:

 All persons born or naturalized in the United States, and subject 
 to the jurisdiction thereof, are citizens of the United States and 
 of the state wherein they reside. No state shall make or enforce 
 any law which shall abridge the privileges or immunities of 
 citizens of the United States; nor shall any state deprive any person 
 of life, liberty, or property, without due process of law; nor deny 
 to any person within its jurisdiction the equal protection of the   
 laws.3 

The Due Process Clause prohibited states and local governments from

50   United States v. Burr, 25 F. Cas. 2, 489 (D. Cir. 1807).
51   Barron v. Baltimore., 32 U.S. 243, 8 L. Ed. 672 (1833).
52   U.S. Const. amend. XIV.
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depriving persons of life, liberty, or property without a fair procedure. The 
Equal Protection Clause required each state to provide equal protection 
under the law to all people, including all non-citizens, within its jurisdic-
tion. The Supreme Court interpreted both of these clauses in conjunction 
with the entirety of the Fourteenth Amendment to incorporate most of the 
Bill of Rights as applicable legislation to be applied to the states as it is to 
the federal government. This new interpretation was reflected in Chicago, 
Burlington and Quincy Railroad v. City of Chicago (1897) and in Gitlow v. 
New York (1925). Both cases applied Bill of Rights protections against the 
states and it was upheld.

 With this new legal precedent, the temperance movement helped 
institute one of the most notable broad-reaching federal crimes due to the 
Eighteenth Amendment by banning the production, transport, and sale 
of intoxicating liquors. Before the Prohibition Era, crimes were mainly 
contained at the state level. The Courts did not see many cases reach the 
federal level, and thus very few federal criminal offenses had been tried, 
so little case law existed. Nevertheless, prohibition ushered in a new era of 
jurisprudence with the difficulties of nationwide enforcement taking their 
toll on cities. To help enforce the Eighteenth Amendment, police officers 
leaned on the Fourth Amendment’s probable cause stipulation for help. 
Although prohibition formally ended in 1933, officers continued to use the 
probable cause stipulation to help enforce new liquor laws that arose.

 One of the landmark decisions that came out of this was Brinegar 
v. United States, 338 U.S. 160 (1949). Brinegar had a reputation for ille-
gally transporting liquor and drove past an officer parked on the highway 
with a vehicle that appeared “heavily loaded.” The officer stopped Brine-
gar, alleged that he saw liquor in the front seat of the car (although Brine-
gar denied this allegation), and arrested Brinegar, seizing all the alcohol in 
the vehicle as it was in violation of the Liquor Enforcement Act of 1936. 
Brinegar challenged his arrest under the Fourth Amendment, asserting that 
the officer did not have a search warrant for the evidence used against him.

 The Court held that “Probable cause exists where the facts and 
circumstances within the officers’ knowledge, and of which they have 
reasonably trustworthy information, are sufficient in themselves to warrant
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a belief by a man of reasonable caution that a crime is being committed.”1 
Thus the facts presented to the officers who pulled Brinegar over were suf-
ficient to establish probable cause for the search and seizure- hence they 
were admissible in the trial. This definition of probable cause aligns nicely 
with Chief Justice Marshall’s 1807 definition making the substance for all 
explanations of probable cause a “reasonable” ground for belief of guilt, 
up until this point in legal history.

53   Brinegar v. United States, 338 U.S. 160, 69 S. Ct. 1302, 93 L. Ed. 1879 (1949).
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B. Aguilar v. Texas

 Another landmark case shaping the probable cause definition came 
in 1964 when Nick Alford Aguilar’s home was searched for narcotics on a 
warrant that had been issued. The warrant was based on an affidavit stating 
that officers had received reliable information from a credible person.1 In 
Aguilar v. Texas, 378 U.S. 108 (1964) Justice Goldberg held:

 The point of the Fourth Amendment, which often is not grasped 
 by zealous officers, is not that it denies law enforcement the 
 support of the usual inferences which reasonable men draw 
 from evidence. Its protection consists in requiring that those 
 inferences be drawn by a neutral and detached magistrate instead 
 of being judged by the officer engaged in the often-competitive 
 enterprise of ferreting out crime.2 

 Justice Goldberg is keen to highlight that the process of getting a 
warrant approved by a judge is embedded into the Fourth Amendment as 
a safeguard for maintaining the integrity of the investigative process. This 
distinction forces the warrant process to be subject to objective review by 
an entity not directly involved with the criminal proceeding, which pre-
serves the founding vision of the Fourth Amendment as a mechanism to 
stifle government abuse of power. However, in the case of probable cause, 
which stands as an exception to this safeguard, reasonableness stands at 
the center of determining whether the search was justified. If an officer de-
termines they have probable cause to search a petitioner, and the petitioner 
later files to suppress based on this officer’s probable cause determination, 
the judge presiding over the case will assess the reasonableness of the 
officer’s probable cause claim, bearing in mind an officer’s ability to abuse 
the governmental power inherent within their job.

 Justice Goldberg understood this reasonableness requirement to es-
tablish probable cause and expanded upon this definition by detailing what 
information can provide the reliability needed to affirm reasonableness. He 
explains: 

54   Aguilar v. Tex., 378 U.S. 108, 84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964).
55   Ibid.
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Although an affidavit supporting a search warrant may be based 
 on hearsay information and need not reflect the direct personal 
 observations of the affiant, the magistrate must be informed of 
 some of the underlying circumstances from which the informant 
 concludes that contraband, such as narcotics, is where he claims 
 it is, and some of the underlying circumstances from which the 
 officer concludes that the informant, whose identity need not be 
 disclosed, is credible or his information reliable.1

 Thus, officers must produce some sort of evidence or documenta-
tion that the information an informant is providing is reliable. The form of 
evidence may vary depending on the case’s specific factual background, 
but the essence of the evidence must be substantial enough to convince a 
reasonable person that a crime is being committed where their information 
suggests.

 This holding established a legal guideline for evaluating the va-
lidity of probable cause: the magistrate must know why an informant is 
credible and on what underlying circumstances this reliable informant re-
lied on when providing the information. The added layer of consideration 
this holding provided to the reasonableness standard that already existed 
for probable cause determinations is significant when determining the 
reliability of ADS to establish probable cause. Through understanding the 
dubious black box infrastructure of many ADS, can the resulting output be 
considered a reliable informant under this standard?2 

56   Ibid.
57   The concept of black box infrastructure will be defined infra in the Black Box Properties 
section. Reference Black Box Properties section.
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C. Spinelli v. United States

 In Spinelli v. United States, 393 U.S. 410 (1969), the courts added 
another level of consideration to the judicial guideline created in Aguilar 
by introducing a “sufficiency” component to an officer’s affidavit explana-
tion. Similar to Aguilar, William Spinelli was suspected to be partaking in 
criminal activity, illegal interstate gambling, and evidence uncovered by a 
warranted FBI search was used against him in trial. The affidavit that au-
thorized the FBI’s search warrant was informed by a confidential reliable 
informant. 
 Justice Harlan delivered the opinion of the Court, which held that 
“the informant’s tip, an essential part of the affidavit in this case, was not 
sufficient (even as corroborated by other allegations) to provide the basis 
for a finding of probable cause that a crime was being committed.”1 He 
supported this holding, stating:

 The tip was inadequate under the standard of Aguilar, supra, since 
 it did not set forth any reason to support the conclusion that the 
 informant was ‘reliable,’ and did not sufficiently state the 
 underlying circumstances from which the informant had concluded 
 that petitioner was running a bookmaking operation or sufficiently 
 detail his activities to enable the Commissioner to know that he 
 was relying on more than causal rumor or general reputation.2 

 Spinelli’s case raised the question of how to handle insufficient 
justification provided in an affidavit, particularly concerning when the 
information is fully or partially corroborated by independent sources. In 
Spinelli’s case, the affidavit did not give any explanation for why the tip 
should be considered reliable. It merely corroborated other allegations, and 
thus the judge had no reason to believe the evidence because it could not 
pass the Aguilar requirement on its own.3 The Spinelli holding added to 
the Aguilar requirement by taking the judicial standard a step further and 
requiring the magistrate to understand how the informant concluded that a 
crime had been committed. This development created a two-pronged test 
known as the Aguilar-Spinelli test which established an explainability re

58   Spinelli v. United States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969).
59   Draper v. United States, 358 U.S. 307, 79 S. Ct. 329, 3 L. Ed. 2d 327 (1959).
60   Ibid 45.
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quirement to satisfy probable cause. This is significant when determining 
the reliability of ADS to establish probable cause under the Aguilar-Spi-
nelli judicial guideline because if ADS cannot explain in an intelligible 
way how it produced a given output, how would the output suffice under 
this standard?
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D. Ybarra v. Illinois

 After Spinelli, Ybarra v. Illinois, 444 U.S. 85 (1979) extended the 
judicial guideline for establishing probable cause to include an individ-
ualized suspicion requirement, such that officers must have a particular 
belief with respect to the person to be searched or seized. Ventura Ybarra 
was in a tavern where police obtained a search warrant to look for evi-
dence of possession of controlled substances. The officers decided once 
in the tavern that they would search all patrons present, and upon frisking 
Mr. Ybarra, officers felt a cigarette pack that ended up containing heroin. 
The officers charged Mr. Ybarra with unlawful possession of a controlled 
substance and Mr. Ybarra challenged his conviction.

 Justice Stewart delivered the opinion of the court holding:

 Even though police possess a warrant based on probable cause 
 to search a location in which a person happens to be at the time 
 the warrant was executed, a person’s mere propinquity to others 
 independently suspected of criminal activity does not, without 
 more, give rise to probable cause to search that person. Where the 
 standard is probable cause, a search or seizure of a person must 
 be supported by probable cause particularized with respect to that 
 person. This requirement cannot be undercut or avoided by simply 
 pointing to the fact that coincidentally there exists probable cause 
 to search or seize another or to search the premises where the 
 person may happen to be.1 

 This particularization requirement added another layer of depth 
to the probable cause definition by requiring individualized suspicion. 
Ric Simmons, the Chief Justice Thomas J. Moyer Professor for the Ad-
ministration of Justice and the Rule of Law at Moritz College of Law at 
the Ohio State University, describes this particularity requirement as “not 
merely a statistical likelihood that a suspect is guilty based on his member-
ship in a certain group, but a reference to particular characteristics or ac-
tions by the suspect that shows that he specifically is likely to be guilty.”2 

61   Ybarra v. Illinois, 444 U.S. 85, 100 S. Ct. 338, 62 L. Ed. 2d 238 (1979).
62   Ric Simmons, Quantifying Criminal Procedure: How to Unlock the Potential of Big Data in 
Our 59 Criminal Justice System, Ohio State Public Law Working Paper No. 362 (July 29, 2016), 
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“Demographic probabilities” as Arnold H. Loewy, the Judge George R. 
Killman Jr. Chair of Criminal Law at the Texas Tech School of Law, calls 
it, “are insufficient to create probable cause or reasonable suspicion; the 
police must also notice something specific to the defendant to create the 
probability as to him.”1 The presence of additional factors that are specific 
to what the suspect does in terms of the case, not who the suspect is, be-
comes a critically important concept for establishing probable cause under 
the Fourth Amendment. This is significant when determining the ability 
of ADS to establish probable cause under the particularized suspicion 
requirement of the Fourth Amendment because if ADS is fundamentally 
based on generalized statistical probabilities and likelihoods, how could its 
output satisfy this standard?

63   Ibid 59.
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E. Illinois v. Gates

 By 1979, the probable cause standard encompassed a reasonable, 
explainable, and individualized ground for an individual to believe that 
another person was guilty of some crime. However, Illinois v. Gates, 462 
U.S. 213 (1983) reassessed this standard by taking a closer look at the 
rigid two-pronged test instituted after Aguilar and Spinelli. The Blooming-
dale, Illinois Police Department received an anonymous letter that alleged 
that Lance and Susan Gates were trafficking drugs. The letter stated when 
the drugs were being moved, how they were being moved, and where the 
Gates kept them, among other details. Police officers acted on the anony-
mous letter’s tips and confirmed the drug trafficking allegations.

 A search warrant was obtained based on the Bloomingdale police 
officer’s affidavit which included a copy of the anonymous letter. Officers 
searched the Gateses’ home and automobile to find the drugs and other 
contrabands. Prior to the trial, the Gateses moved to suppress evidence 
seized during the search, and the trial court approved, ordering the sup-
pression of all items seized. The Illinois Appellate Court affirmed this 
decision on the holding that the anonymous letter and affidavit were inade-
quate to sustain a determination of probable cause for issuance of a search 
warrant under Aguilar and Spinelli since they failed the two-pronged test.1 
The anonymous letter failed the test because it “provides virtually nothing 
from which one might conclude that its author is either honest or his infor-
mation is reliable [and] gives absolutely no indication of the basis for the 
writers’ predictions regarding the Gateses’ criminal activities.”2

 After receiving briefs and hearing oral arguments regarding the 
questionable validity of the Bloomingdale Police’s search warrant, Justice 
William Rehnquist delivered the decision of the Supreme Court in favor of 
the State of Illinois. Justice Rehnquist questioned:

 Whether the rule requiring the exclusion at a criminal trial of 
evidence obtained in violation of the Fourth Amendment, should to any 
extent be modified, so as, for example, not to require the exclusion of evi

64   Arnold H. Loewy, Rethinking Search and Seizure in a Post-9/11 World, 80 MISS. L.J. 1507, 
1518 (2011).
65   Ibid.
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dence obtained in the reasonable belief that the search and seizure at issue 
was consistent with the Fourth Amendment.1

 This line of questioning led to the decision to overturn the rigid 
two-pronged test established under Aguilar and Spinelli in favor of the 
more flexible “totality of circumstances” approach. This approach placed 
significant value on independent police work that corroborated details 
of an informant’s tip, thus shifting the probable cause standard to a “fair 
probability” on which a reasonable and prudent person would act.

 The adjusted standard to establish probable cause under the Fourth 
Amendment created in Gates reflects a shifting affinity towards con-
sidering reasonable intuition. A qualitative legal standard such as “fair 
probability” allows judges to account for facts missing in police affidavits 
instinctively. Under this definition, probable cause means, after assessing 
the totality of circumstances, it is with a fair probability that an individual 
can assume contraband or evidence of a crime will be found if searched. 
The judicial privilege of accounting for missing facts intuitively is import-
ant for establishing probable cause under the Fourth Amendment because 
it values human instinctive feeling over conscious intelligent reasoning 
when determining probable cause. This is significant when determining 
the capability of ADS to establish probable cause under the totality of 
circumstances approach because, if ADS can only simulate conscious in-
telligent reasoning and not human instinctive feeling, how could its output 
fulfill this approach?

66   Ibid.
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F. Ornelas v. United States

 Ornelas v. United States, 517 U.S. 690 (1996), similar to Gates, 
brought up another new perspective that compelled an introspective look 
at the then current probable cause definition. Detective Michael Pautz of 
the Milwaukee County Sheriff’s Department noticed a car with California 
license plates in a motel parking lot. He recognized the car as a popular 
model for drug couriers because it was easy to hide drugs within the interi-
or and noted that California was a “source state” for drugs. He radioed his 
dispatcher to inquire about the car’s owner and was informed the car was 
registered under either Miguel Ledesma Ornelas or Miguel Ornelas Ledes-
ma.

 Upon checking the motel registry, Detective Pautz discovered that 
an Ismael Ornelas accompanied by a second man checked into the motel 
with no reservations. He called his partner, Detective Donald Hurrle, who 
came to the scene to assist Detective Pautz. Together they contacted the lo-
cal office of the Drug Enforcement Administration (DEA) and asked them 
to run Ismael and Miguel Ornelas names through the Narcotics and Dan-
gerous Drugs Information System (NADDIS), which is a federal database 
of known and suspected drug traffickers. Both names appeared in the data-
bases, confirming that Miguel and Ismael were drug dealers. The officers 
then summoned Deputy Luedke and the department’s drug-sniffing dog, to 
the scene to replace Detective Pautz.

 Detective Hurrle and Deputy Luedke waited at the scene until the 
petitioners emerged from the motel and got in the car that Detective Pautz 
had originally noticed. Detective Hurrle and Deputy Luedke approached 
the car and asked if the petitioners had any illegal drugs or contraband in 
their possession to which the petitioners answered no. Detective Hurrle 
asked for identification and was given two California drivers licenses iden-
tifying the petitioners as Saul Ornelas and Ismael Ornelas-Ledesma. After 
confirming their identities Detective Hurrle asked if he could search the 
car and the petitioners consented. Deputy Luedke noticed a panel above 
the right rear passenger armrest had a screw that was rusty, which indicat-
ed to him that it had been removed at some time. He dismantled the panel 
and discovered drugs, prompting an arrest of the petitioners.
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The petitioners filed pretrial motions to suppress the evidence found 
during the search alleging the officers violated the petitioners’ Fourth 
Amendment rights by conducting the search without a warrant and de-
taining them in the parking lot. Chief Justice Rehnquist upheld the mag-
istrate’s ruling, which acknowledged the consent given by the petitioners 
to search the car did not authorize the officers to search inside the panel 
under Seventh Circuit precedent. They also acknowledged that when the 
officers approached the petitioner’s car, a reasonable person would not 
have felt free to leave the scene, so the statement of consent could be con-
sidered coerced, and the encounter is considered an investigatory stop. In-
vestigatory stops are permissible under the Fourth Amendment if they are 
predicated by reasonable suspicion to stop the vehicle and probable cause 
to perform a subsequent warrantless search of the vehicle. Therefore, for 
the warrantless search to be legal in the absence of valid consent, a neutral 
magistrate must support an officer’s claims to reasonable suspicion and 
probable cause.

 In arriving at this holding, Justice Rehnquist explains the court’s 
standard for reasonable suspicion and probable cause by stating:

 articulating precisely what ‘reasonable suspicion’ and ‘probable 
 cause’ mean is not possible. They are commonsense, nontechnical 
 conceptions that deal with the factual and practical considerations 
 of everyday life on which reasonable and prudent men, not legal 
 technicians, act… The principal components of a determination of 
 reasonable suspicion or probable cause [for investigatory stops and 
 warrantless car searches] will be the events which occurred leading 
 up to the stop or search, and then the decision whether these 
 historical facts, viewed from the standpoint of an objectively 
 reasonable police officer, amount to reasonable suspicion or to 
 probable cause.1 

 This standard follows the totality of circumstances approach which 
takes all-things-considered into a determination of probable cause from 
the perspective of an objectively reasonable police officer. Police officers 
are subjected to many variations of crimes in their line of work that allow

67   Ornelas v. United States, 517 U.S. 690, 116 S. Ct. 1657, 134 L. Ed. 2d 911 (1996).
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them to look at the historical facts of an incident and infer varying lev-
els of guilt from their experience. This inference from experience allows 
officers to operate within a similar framework that is used in the judicial 
branch of government, as judges rule based on precedents set in previous 
cases in order to maintain fair application of the law among all petitioners.

 In this case the factual background that informed the police offi-
cer’s inference to decide whether probable cause existed was the NADDIS 
data, the model of the car, the issuing state of the license plate, the location 
of incident, the time of year, the nature of the motel check-in, the body 
language of the suspect, and finally the loose car door panel. The conflu-
ence of these factors created the context under which a reasonable police 
officer could draw an inference of guilt based on their experience in such a 
line of work, whereas a layman could view the confluence as mere coinci-
dence and the loose panel as general automotive wear and tear that comes 
with time. This is significant when determining the capability of ADS to 
establish probable cause under the totality of circumstances approach be-
cause, if ADS was given the same factual background to establish the nec-
essary case-specific context, would it be able to make a reasonable police 
officer inference, or would it fall short and view the scene with a layman’s 
perspective?



36 PENN UNDERGRADUATE LAW JOURNAL

G. Florida v. Harris

 Florida v. Harris, 568 U.S. 237 (2013) was another case that com-
pelled an introspective look at the then-current probable cause understand-
ing with specific regard to who or what can influence probable cause. The 
case centered on the reliability of a narcotics dog during a routine traffic 
stop. Officer Wheetley pulled over Clayton Harris for a routine traffic 
stop, prompted by an expired license plate, when he noticed an open beer 
can and Harris’s nervous demeanor. This prompted Officer Wheetley to 
ask Harris’s consent to search the vehicle to which Harris refused. Officer 
Wheetley proceeded to execute a “free air sniff” test with Aldo, his narcot-
ics trained dog, who alerted at the driver’s-side door handle. Aldo’s alert 
led Officer Wheetley to conclude he had probable cause to search Har-
ris’s vehicle, which turned out not to contain any of the substances Aldo 
was trained to detect. However, Officer Wheetley did find ingredients for 
manufacturing methamphetamine and arrested Harris on illegal posses-
sion of those ingredients. Harris was released on bail and in a subsequent 
stop, prompted by a broken brake light, was administered another “free air 
sniff” test by Aldo. Aldo again alerted at the driver’s-side door handle but 
nothing of interest was found this time.

 In Harris’s suppression hearing, his attorney focused on Aldo’s per-
formance in the field rather than Aldo’s extensive drug detection training 
and its respective merit. The trial court denied Harris’s motion to suppress 
the evidence on the grounds they believed the officer had probable cause, 
but the Florida Supreme Court (FSC) reversed the decision and held that 
in every case, the officer must present an exhaustive set of records outlin-
ing the dog’s reliability, specifically the dog’s field performance records. 
Without the dog’s field performance records, the FSC held that an officer 
would be unable to establish probable cause to search the vehicle. This 
holding is the antithesis of the totality-of-the-circumstances approach and 
is inconsistent with the “flexible, common-sense standard” of probable 
cause previously established by the Supreme Court of the United States, 
thus the ruling of the FSC was reversed.

 The FSC held, “[W]hen a dog alerts, the fact that the dog has been
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trained and certified is simply not enough to establish probable cause.”1 To 
prove a dog’s reliability, the FSC believed that more supporting evidence 
needed to be produced such as:

 the dog’s training and certification records, an explanation of the   
 meaning of the particular training and certification, field 
 performance records (including any unverified alerts), and 
 evidence concerning the experience and training of the officer 
 handling the dog, as well as any other objective evidence known 
 to the officer about the dog’s reliability.2

 The FSC continued by stressing the need for “evidence of the dog’s 
performance history,” including documentation revealing “how often the 
dog has alerted in the field without illegal contraband having been found.”3 
False positives, as believed by the FSC, could help to expose dangerous 
confounding factors that influence a drug detection dog’s ability to accu-
rately do its job and thus problematizes its reliability.

 Justice Kagan delivered the opinion for a unanimous Supreme 
Court of the United States in which it disagreed with the FSC’s holding 
based on the rigid evidentiary checklist it required to establish probable 
cause. She notes that “an alert cannot establish probable cause under the 
Florida court’s decision unless the State introduces comprehensive docu-
mentation of the dog’s prior ‘hits’ and ‘misses’ in the field.” Justice Kagan 
contests this notion on the precedent that a gap in the factual background 
for establishing probable cause can be compensated for by other strong 
indicators of reliability. She continues by refuting the false positives argu-
ment presented by the FSC by introducing the concept of false negatives 
that would be impossible to capture in field data. False negatives could 
occur if a dog failed to alert to a car containing drugs, if a dog alerts for a 
spot where drugs were previously held in a car that still has residual odor, 
or if a dog alerts to a car containing drugs but the officer cannot find them 
and thus deems there are no drugs in the car, among other things. Through 
this Justice Kagan demonstrates how standard training in controlled envi-
ronments makes a better metric for a dog’s performance because con

68   Florida v. Harris, 568 U.S. 237, 133 S. Ct. 1050, 185 L. Ed. 2d 61 (2013).
69   Ibid.
70   Ibid.
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founding variables are limited. This is all to say a flexible all-things-con-
sidered approach to probable cause is best and remains the best approach 
because it gives police and magistrates proper discretion to do their job 
without bureaucratic handicaps.

 Moreover, Justice Kagan added that, “a defendant must have an 
opportunity to challenge such evidence of a dog’s reliability, whether by 
cross-examining the testifying officer or by introducing his own fact or 
expert witnesses” and they “may contest training or testing standards as 
flawed or too lax, or raise an issue regarding the particular alert.”1 If all 
these facts (viewed by a reasonably prudent person) would lead them to 
conclude that a search would uncover evidence of a crime, then probable 
cause can be established. This is significant when determining the capa-
bility of ADS to establish probable cause under the flexible all-things-con-
sidered approach because, if a defendant has the right to interrogate ADS 
reliability, how would it go about such a task considering the technical 
limitations of current technology?2 

71   Ibid.
72   Limitations of current technology will be discussed infra in the Limitations of Technical 
Approaches section. References Limitations of Technical Approaches section.
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H. Explainability

 From the signing of the Bill of Rights to the twenty-first centu-
ry, the probable cause definition has grown, shifted and adjusted to the 
changing times. Brinegar determined probable cause to be a reasonable 
ground for belief of guilt. Aguilar and Spinelli expanded this to include 
explainability, making the standard for establishing probable cause include 
an explanation of the reasonable ground for belief of guilt under their 
two-pronged test. Ybarra went a step further and added an individualized 
suspicion requirement. Then, Gates took a step back and reexamined the 
probable cause definition, abandoning the two-pronged Aguilar-Spinelli 
test for the totality-of-circumstances approach that required a fair prob-
ability on which a reasonable and prudent person would act to establish 
probable cause. Ornelas followed suit with the totality-of-circumstances 
approach taking all-things-considered into its determination of probable 
cause. Harris rounded the probable cause definition out by encapsulating 
it in a flexible all-things-considered approach while introducing nuanced 
factors into the equation.

 Together these cases reveal that at the heart of probable cause de-
terminations is the idea of a rational agent explaining why a belief of guilt 
is reasonable. Explainability is a core function of our legal system intrinsic 
to its operations, exhibited through the structure of our courts having peti-
tioners explain to the judge what happened, attorneys explaining to juries 
their positions, and judges explaining to petitioners why the outcome of 
their cases resulted in their innocence or guilt. In terms of determinations 
of probable cause, a rational agent’s ability to explain the question of why 
persuasively to another rational agent is the key element in the determi-
nation that probable cause exists. The explanation must be sophisticated 
enough to convince another person that the determination is correct but 
reasonable enough that the other person can understand the rationale. If an 
individual comes up with a sophisticated explanation that stems from an 
advanced understanding of a given truth, but others cannot understand this 
sophisticated explanation, can this individual’s explanation be validated as 
true? If an explanation is so complicated that only a specialist can under-
stand the rationale, is this explanation considered permissible?

 Considering that a defendant must be convicted by a jury of his
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peers and not specialists, accessibility is an essential component of the 
explainability standards upheld in the courts. Our trial by jury system 
demonstrates accessibility as an embedded value of explainability in our 
legal system. Explanations that are accessible to a common man and a spe-
cialist alike are the standard by which they can constitute probable cause.

4. LIMITATIONS OF TECHNICAL APPROACHES

 Despite all the recent groundbreaking innovations in AI research 
and computer science, there are still significant limitations that handicap 
the legal system’s ability to trust ADS wholeheartedly. Foremost among 
them is a failure to meet the explainability standard required to establish 
probable cause. ML models, beneath all the advanced programming, are 
simply instantiations of a predetermined policy. In light of recent efforts to 
solve this predetermined policy problem, ADS remain error-ridden when 
faced with edge cases and complexity beyond what the model was de-
signed to tackle.

 Take satire as an illustrative example of an edge case with which 
an algorithm might be faced. Twitter could have an ML algorithm that 
scans its feeds for propaganda. It comes across an article entitled “CIA’s 
‘Facebook’ Program Dramatically Cut Agency’s Costs.”1 Without the 
proper context, the algorithm could label this piece as propaganda because 
it knows Facebook is a technology company, not a CIA program, and thus 
the article is making a false claim. However, what it misses is the nuanced 
satirical nature of the piece, criticizing Facebook’s invasive practices that 
violate an individual’s privacy. ML cannot distinguish complex and nu-
anced human concepts such as satire and irony from propaganda and ha-
tred because algorithms lack perspective. These concepts do not fit nicely 
within the puzzled pattern of human life, meaning they do not follow rigid 
rules. Rather, they are fluid ideas that change based on the person using 
or viewing them. Individuals can disagree on where the boundary lies 
between categorizing a piece of work as propaganda or satire, making con-
fusion an endemic part of these concepts’ construction. Thus, if humans 
can be confused by such concepts, coding algorithms with predetermined 
policies to detect these concepts is a difficult task. 

73   “CIA’s ‘Facebook’ Program Dramatically Cut Agency’s Costs.” The Onion, 18 Oct. 2017, 
www.theonion.com/cias-facebook-program-dramatically-cut-agencys-costs-1819594988.
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This illustrative example highlights ADS’ core operational scheme which 
is designed to find the fact patterns upon which they were trained to act. 
When straightforward fact patterns ADS were trained to find exist, ADS 
work wonderfully. However, when a fact pattern does not exist or is hard 
to determine, ADS are horribly conservative, sticking to their pattern 
despite potential erroneous output. In these instances, the algorithm must 
fill in its knowledge gap by generalizing between the policy implied by its 
training data and the new case. The systems are designed to be accurate, 
not creative, so they struggle when new vectors that they were not trained 
on are presented. This lack of creativity stunts their ability to be dynamic 
when faced with changing circumstances that produce novel fact patterns. 
Change implies there is no pattern to be detected, and thus the systems fail 
to do their jobs in this instance.

 This pattern-centric approach taken by ADS reduces the value of 
each individual piece of data down to binary categorizations. ADS can find 
a pattern, but they cannot determine whether the pattern is a good pattern 
or a bad pattern and how the pattern can affect real people that are repre-
sented by the data points. ADS and systems analogous to it have no way 
of assigning notions of right and wrong to patterns; these notions have to 
be taught. Teaching systems to understand concepts of right and wrong is 
a difficult task when there is no absolute consensus on what differentiates 
something as right as opposed to being wrong. These notions lay on an 
evolving spectrum of understanding, hence teaching ADS to patternize this 
understanding is next to impossible.
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A. Black Box Properties

 Although we can understand how ADS form patterns, ADS still 
lack explainability. In many cases, they cannot explain to users how they 
determined one piece of input fit into one pattern as opposed to another 
piece of input that did not fit into the same pattern. This lack of explain-
ability is attributed to a property of its design known in the computer 
science world as the Black Box problem. The Black Box problem touches 
all types and styles of ADS in some form, taking on different properties 
in each iteration. The problem describes the void between human under-
standing of machine algorithms and algorithm functionality.

 Yavar Bathaee, a litigator at Bathaee Dunne Limited Liability 
Partnership (LLP.) and a self-proclaimed AI enthusiast, eloquently de-
fines the Black Box problem “as an inability to fully understand an AI’s 
decision-making process and the inability to predict the AI’s decisions or 
outputs.”1 He divides the problem into two parts, Strong Black Boxes and 
Weak Black Boxes. “Strong black boxes,” as he calls them, “are AI with 
decision-making processes that are entirely opaque to humans. There is 
no way to determine how the AI arrived at a decision, what information 
is outcome determinative to the AI, or to obtain a ranking of the variables 
processed by the AI in the order of their importance. This form of black 
box cannot be analyzed ex post by reverse engineering the AI’s outputs.”2 
Weak Black Boxes, on the other hand, are also opaque to humans but can 
be reverse engineered or probed to determine a loose ranking of the impor-
tance of the variables the AI takes into account.3 “This in turn may allow 
a limited and imprecise ability to predict how the model will make its 
decisions.”4 Both types of Black Boxes have the capability of functioning 
outside the creators’ initial goals in ways the creators are not able to under-
stand or predict. The lack of transparency generated by ADS’ Black Box 
feature is referred to as a system’s complexity. Depending on the problem, 
an engineer is trying to solve, the complexity of an algorithm can

74   Yavar Bathaee, The Artificial Intelligence Black Box and the Failure of Intent and 
Causation, Harvard Journal of Law & Technology (Spring 2018), https://jolt.law.harvard.edu/ 
assets/articlePDFs/v31/The-Artificial-Intelligence-Black-Box-and-the-Failure-of-Intent-and-
CausationYavar-Bathae
75   Ibid.
76   Ibid.
77   Ibid.
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get incredibly dense. Coupled with all the advancements in ADS that are 
allowing for computational power beyond what was previously compre-
hensible, the Black Box problem of ADS is only growing. The Black Box 
problem helps explain why ADS output cannot establish probable cause 
under the Fourth Amendment because the lack of transparency generated 
within these systems cannot meet the explainability requirement needed 
for probable cause. ADS algorithms rely on geometric relationships that 
humans struggle to visualize; thus, human audits cannot understand the 
machine’s decision-making process and therefore render the output unex-
plainable.

B. Adversarial Machine Learning

 Due to ADS’s Black Box nature, figuring out why a system de-
cided to categorize a data point in one way as opposed to another can be 
difficult. But, coders smart enough to reverse engineer the decision pro-
cess and understand the machine’s decision can manipulate the system’s 
design. Adversarial Machine Learning is a technique used to deceive mod-
els. It works similar to an optical illusion where coders can intentionally 
design an input that forces the model to make a mistake.1 A famous adver-
sarial example is described in a 2015 paper published at the International 
Conference on Learning Representations entitled, Explaining and Har-
nessing Adversarial Examples.2 Google researchers Ian Goodfellow, Jon-
athon Shlens, and Christian Szegedy began with an image of a panda. By 
adding an imperceptibly small change to the panda image they were able 
to change the panda image’s classification to gibbon with high confidence. 
To the human eye the image was still clearly a panda, but to the machine, 
the image was best classified as a gibbon. Because the machine cannot 
articulate what made it reclassify the panda to a gibbon, nor can it consider 
why this question matters, the machine makes this judgment presuming it 
is correct- though a human would know otherwise. In this benign exam-
ple it is easy to miss the significance of this flaw, but when considered in 
terms of an autonomous car that misidentifies a stop sign and speeds

78   Ian Goodfellow et al., Attacking Machine Learning with Adversarial Examples, OpenAI, 
https://openai.com/blog/adversarial-example-research/ (Feb. 24, 2017).
79   Ian J. Goodfellow, Jonathon Shlens & Christian Szegedy, Explaining and Harnessing 
Adversarial Examples 3 (2015), https://arxiv.org/pdf/1412.6572.pdf.
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through a busy intersection, the significance of this flaw is magnified.1

 Adversarial examples illustrate important limitations of ADS, 
revealing how they can be unknowingly fooled and thus vulnerable to 
miscalculations. Small imperceptible difference makes ADS unreliable 
because it is hard for human audits to understand why the system changed 
its classification when no change is visible to the human eye. There is an 
incommensurability between the way in which the human brain and ADS 
interpret the world, which allows for adversarial flaws. Therefore, in a 
legal sense, machine statements of probable cause can produce inaccurate 
determinations because their interpretation of the world is vastly different 
from that of humans.

C. Bad Classifiers

 Another limitation of ADS is the possibility for bad classifiers in 
ML algorithms. Classifiers, in this case, refer to the mathematical function 
that maps input data to a category. Bad classifiers thus map undesirable 
correlations that are difficult to detect. In a contrived example produced 
by a 2016 paper, ‘Why Should I Trust You?’: Explaining the Predictions of 
Any Classifier, Marco Tuli Riberiro, Carlos Guestrin, and Sameer Singh, 
all researchers with connections to the University of Washington, hand-se-
lected twenty images of wolves and huskies to train a model.2 The training 
images of wolves all deliberately had snow in the background while the 
husky images did not. An additional sixty images were given to the system 
and the classifier predicted wolf if there was snow or a light background at 
the bottom and husky otherwise regardless of animal color, position, pose, 
etc.3 This bad classifier delineated snow and light backgrounds as the dis-
tinguishing factor to determine whether the image was a husky or a wolf.

 Any human observer would know that a wolf is not a wolf because 
of its environment. Rather, a wolf is a wolf because of its physical char

80   Kevin Eykholt, Robust Physical-World Attacks on Deep Learning Visual Classification 1-11 
(2018), https://arxiv.org/pdf/1707.08945.pdf.
81   Martin Ribiero, Sameer Singh, Carlos Guestrin, ‘Why Should I Trust You?’: Explaining the 
Predictions of Any Classifier, Retrieved from https://www.kdd.org/kdd2016/papers/files/rfp0573-
ribeiroA.pdf. (Aug. 9, 2016).
82   Id. at 8.
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acteristics, anatomy, and other specific traits unique to the wolf species. 
A husky similarly is a husky because it has husky physical characteris-
tics, anatomy, and other specific traits unique to the dog species. A human 
observer would also know that a husky can be found in wintery environ-
ments, so making that the distinguishing classifier would be a bad classifi-
cation.

 Although this example was explainable, the room for how nuanced 
machine thinking can be with bad classifiers is a vulnerable limitation 
of ADS. Such poor classification metrics speak to ADS’s capability to 
optimize for wrong utility functions that, in complex systems, would be 
opaque to humans and can result in harm. Since ADS cannot determine 
whether they are using a bad classifier or not in their computing the sys-
tem’s output would not be able to constitute probable cause.
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D. Proxy Variables

 Similar to bad classifiers, proxy variables, as a technical limitation, 
prove to be a substantial legal restriction on ADS’s capability to establish 
probable cause because they are discriminatory in effect. Proxy variables 
are variables that have a close correlation to the goal of the program but 
inherently represent something unrelated and often discriminatory. They 
arise from confounding variables that can produce anomalous correlations 
and thus faulty output. Confounding variables can be anything such as 
race or age that are not directly inputted into the system but are accounted 
for through proxy variables such as zip code or credit score, making the 
output legally discriminatory and accordingly impermissible in a court of 
law.1 

 Algorithms are very good at discovering proxy variables, although 
they are not the first to use them for discriminatory practices. Take qual-
ified voters in America throughout fluctuating historical time periods for 
a perfect example of proxy variables discriminating against marginalized 
populations. The Constitution does not definitively spell out who is eligi-
ble to vote. Over time four amendments have been passed prohibiting the 
disenfranchisement of certain marginalized demographics. The Fifteenth 
Amendment, ratified in 1870, prohibited the disenfranchisement of citi-
zens “on the account of race, color, or previous condition of servitude.”2 
The Nineteenth Amendment, ratified in 1920, prohibited disenfranchise-
ment of citizens “on the account of sex.”3 The Twenty-Fourth Amendment, 
ratified in 1964, abolished the poll tax qualification for Federal Elections.4 
Finally, the Twenty-Sixth Amendment, ratified in 1971, prohibited the 
disenfranchisement of citizens on the account of age, setting the minimum 
age to 18 years old.5 Aside from these federal prohibitions the rest was 
largely left up to the States. The States leveraged proxy variables such as 
property ownership, religious tests, free status, poll taxes, literacy tests, 
and recently incarceration as means to keep marginalized populations from

83   Stephanie Glen, Confounding Variable: Simple Definition and Example, https://www.
statisticshowto.com/experimental-design/confounding-variable/.
84   U.S. Const. amend. XV, § 1.
85   U.S. Const. amend. XIX.
86   U.S. Const. amend. XXIV, § 1.
87   U.S. Const. amend. XXVI, § 1.
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voting and maintain disenfranchisement in their elections.1 Although none 
of these qualifications directly related to discriminatory categories, be-
cause of institutional inequalities and systemic racism these qualifications 
correlated exceedingly well with race, ethnicity, age, and gender, among 
other protected categories. Thus, the implications of these proxy variables 
had discriminatory effects.

 Outside of voting the practice of redlining encompassed a number 
of proxy variables that correlated exceedingly well with minorities and 
had discriminatory implications on their communities. Redlining is the 
process of systematically denying various public and private services to 
residents of specific neighborhoods through raising prices.2 Services such 
as banking, insurance, mortgages, health care, or even retail businesses are 
denied to residents because their neighborhoods are deemed ‘riskier’ than 
similar neighborhoods of different racial compositions, and thus prices 
in their neighborhood for service providers are higher. Bill Dedman, an 
investigative journalist for Newsday, won the Pulitzer Prize for his series 
of articles, The Color of Money, where he divulges how banks and other 
mortgage lenders in Atlanta were discriminating against black neighbor-
hoods. Despite giving loans to the poorest white neighborhoods in Atlanta, 
Dedman discovered that many banks and other mortgage lenders did not 
lend in middle-class or more affluent black neighborhoods. He explained 
how the banks made use of proxy variables such as:

 ...poor quality housing and lack of home sales in black 
 neighborhoods, fewer applications from blacks, and limitations in 
 the federal lending data… influenced by real estate agents, 
 appraisers, federal loan programs… banking officials said they 
 would make more loans to blacks if real estate agents sent them 
 more black applicants. Real estate brokers who work in black 
 neighborhoods confirmed that they often don’t send black 
 homebuyers to banks or savings and loans, but said that is because 

881   Erika Wood, Restoring the Right to Vote, Brennan Center For Justice at NYU School of Law 
(2009), https://www.brennancenter.org/sites/default/files/2019-08/Report_Restoring-the-Right-to-
Vote.pdf.
89   Terry Gross, A ‘Forgotten History’ Of How The U.S. Government Segregated America 
(May 3, 2017), https://www.npr.org/2017/05/03/526655831/a-forgotten-history-of-how-the-u-s-
government-segregated-america.
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those institutions have not been responsive and do not solicit their 
 business.1 

 Dedman’s discovery of proxy variables leveraged by many banks 
and other mortgage lenders in Atlanta revealed a cyclical feedback loop 
that continuously excluded black neighborhoods from further develop-
ment and thus perpetuated a toxic brand of racism. Similar to exclusionary 
voting qualifications, although none of the bank’s lending factors directly 
related to race, institutional inequalities and systemic racism correlated 
these factors exceedingly well with attributes of being non-white. Thus, 
the implications of these proxy variables had discriminatory effects.

 Both exclusionary voting qualifications and discriminatory redlin-
ing reveal how proxy variables have been embedded in public policy 
long before computer algorithmic policies started shining interrogative 
spotlights on them. ADS had nothing to do with proxy variables used in 
the Jim Crow South or in the banks of redlined Atlanta, yet they were still 
there. This phenomenon is a call to look introspectively and retrospec-
tively at our society to understand that bias is not something ADS created. 
However, it is something ADS encodes. Although societal and political 
norms concerning fairness have progressed over the natural course of 
human history, the evolution of these norms should not be conflated with 
their erasure.

 Bias is endemic to every known community. People make deci-
sions on what is or is not possibly relevant for an algorithm to be trained 
on, which means that fallible, biased people are inserting their own values 
into the “objective” algorithms. “Bias in, bias out,” an adapted version of 
the computer-science idiom “garbage in, garbage out,” coined by Sandra 
G. Mayson, an Assistant Professor of Law at the University of Georgia 
School of Law, encapsulates this notion.2 Algorithms’ predictions are only 
as good as the data on which they are trained, so if they are trained on 
garbage they will produce garbage, and if they are trained on biased input 
they will produce biased output.

90   Bill Dedman, Atlanta Blacks Losing in Home Loans Scramble: Banks Favor White Areas by 
5-1 Margin, Atlanta J.-Const. 1 (May 1 1988).
91   Sandra Gabriel Mayson, Bias In, Bias Out, 128 Yale L. J. 2218 (2018).
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ProPublica, an independent nonprofit newsroom, revealed the implica-
tions of algorithms trained on biased data producing biased output in its 
in-depth review of how proxy variables can manifest in risk assessment 
scores. The risk assessment scores investigated in ProPublica’s report con-
cern scores that “inform decisions about who can be set free at every stage 
of the criminal justice system,” from assigning bond amounts to priming 
judges during criminal sentencing.1 ProPublica examined risk assessment 
scores assigned to over 7,000 people arrested in Broward County, Florida, 
as their case study. These scores were calculated by a product created 
by a for-profit company called Northpointe. ProPublica’s report detailed 
how machine bias was disproportionately impacting Black America; Tim 
Brennan, a research scientist at Northpointe, explains that it is “difficult 
to construct a score that doesn’t include items that can be correlated with 
race such as poverty, joblessness, and social marginalization.”2 Ruha 
Benjamin, an associate professor at Princeton University, comments on 
this problem of machine bias disproportionately affecting Black America 
in her book, Race After Technology, where she explains how ML is trained 
on data manufactured through histories of exclusion and discrimination.3 
In her book, she coins the phrase “New Jim Code,” which illuminates how 
biased data reinforces notions of White Supremacy and deepens social 
inequity. She implores her readers to consider the decisive question, do 
algorithms reduce existing inequities or make them worse?4 Similar to 
bad classifiers, the room for how nuanced machine thinking can be when 
such biased data is authorized to produce such random proxy variables is a 
vulnerable limitation of ADS.

 As mentioned previously, algorithms are very good at discovering 
proxy variables, such as the ones described by ProPublica in their report, 
but they have no way of accounting for them to produce fair and just out-
comes. Proxy variables act as confounding factors that subject algorithms 
to anomalous and even spurious output. This output can result in discrim-
ination, thus encoding bias in a mathematical sense. ADS have no contex-
tual conception of what makes a proxy variable a proxy variable

92   Julia Angwin, Jeff Larson, Lauren Kirchner, & Surya Mattu, Machine Bias, PROPUBLICA 
(March 9, 2019), https://www.propublica.org/article/machine-bias-risk-assessments-in-criminal-
sentencing.
93   Id.
94   Ruha Benjamin, Race after Technology: Abolitionist Tools for the New Jim Code, (2019).
95   Id.



50 PENN UNDERGRADUATE LAW JOURNAL

and thus have no corrective measure to address this kind of discrimination. 
The intent of the algorithm is to find correlations that facilitate arriving at 
their goal, not to understand the cause of said correlations and how they 
may produce discriminatory effects. Thus, this potential for discriminatory 
output is socially and legally unacceptable, inhibiting ADS from establish-
ing probable cause that could be permissible in a court of law.



51CONSTITUTIONALITY OF ALGORITHMIC DECISION SYSTEMS OUTPUT

E. Human v. Machine Decision Making Process

 All the previously mentioned limitations of ADS contain some as-
pect of how machines arrive at decisions in a manner that is radically dif-
ferent from that which humans employ. This divide in the decision-making 
process is vital when considering the capacity for machines’ decision 
output to be viable in court. To better understand this difference, consider 
how humans arrive at decisions and contrast that with how machines ar-
rive at decisions in order to formulate the differentiating factor(s) that omit 
machine decision output from legal validity.

 The human capacity of “judgment” describes the “various steps we 
use when trying to reach beyond the evidence we’ve encountered so far, 
and to draw conclusions from that evidence.”1 Thus by its nature, human 
judgment requires a level of extrapolation. To deal with this extrapola-
tion, humans employ different thinking strategies dependent on the format 
of the data set and the type of evidence being considered.2 Research in 
psychology, the scientific field of study that explores the human mind and 
its functions, suggests that humans make judgments by relying on a small 
set of shortcuts called judgment heuristics.3 The two major heuristics we 
deploy are the availability heuristic and the representativeness heuristic.

 The availability heuristic is the strategy of judgment that uses how 
easily an example comes to mind as the basis for assessing how common 
that example is in the world.4 When an individual is faced with a decision, 
an individual wants their conclusion to rely on not just one observation 
but on a pattern drawn from various observations that summarize multi-
ple experiences. This summary generally requires a comparison among 
frequency estimates or an assessment of how often an individual has 
encountered a particular example. These frequency estimates are central 
for human judgment, but often the human mind has difficulty recalling an 
objective record of experience. Humans think of specific cases relevant to 
the particular judgment at hand, and if the example comes to mind easily, 
individuals can conclude that the circumstance is a common one. On the

96   Henry Gleitman, James Gross, Daniel Reisberg, Psychology § 348 (8th ed. 2010).
97   Id. at 353.
98   Id. at 348.
99   Id. at 349.
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other hand, if it takes an individual a longer period of time to arrive at 
the judgment outcome, an individual can conclude that the circumstance 
is nuanced. For many judgment calls, the availability heuristic strategy 
works because events that are frequent in the world are likely to be fre-
quent in our personal experience and are therefore well represented in our 
memories.1 However, there are circumstances in which this strategy is 
misleading because the organization of memory creates a bias in what is 
easily available, leading to an error in frequency, a distorted perception, 
and inadequate precautions exercised in the present case.2 

 The representativeness heuristic relies on broader knowledge to 
make some forecast about the decision at hand. This heuristic of human 
judgment hinges on the categorization of examples assuming that each 
member of a category is representative of the category and each category 
is relatively homogenous so that every member resembles every other 
member.3 The general uniformity in categories allows us to extrapolate 
from our experiences what to expect next time and thus allows us to make 
judgments off this expectation.4 However, overuse of this heuristic can be 
dangerous because making one member of a category representative of an 
entire group ignores atypical cases and can lead to erroneous conclusions.

 Although these heuristics provide critical insights for the human 
decision making process, individuals often rise above these heuristic short-
cuts and rely on other more laborious but often more accurate judgment 
strategies.5 Humans can think within a dual-process theory of judgment 
meaning that they can utilize two different types of thinking, one that is 
fast and efficient in a wide range of circumstances, the other that is slow-
er and takes more effort but is less risky and often avoids errors.6 Similar 
to ADS, humans can form patterns from presented situations through the 
aforementioned heuristics that act as a policy for the human brain to in-
stantiate.

 However, what differentiates the human decision-making process

100   Id. at 348.
101   Id. at 350.
102   Id. at 348.
103   Id. at 351.
104   Id. at 352.
105   Id. at 352.
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from that of ADS is humans’ ability to recognize patterns outside of what 
they were taught through utilizing their dual-process theory of judgment. 
If input from a presented situation correlates with experiences the human 
mind has seen in the past, the mind can deploy the fast and efficient type 
of thinking because it is a familiar case, similar to that of ADS. If input 
from a presented situation is outside what the human mind has previously 
experienced, humans can take a step back and evaluate the situation, tak-
ing the necessary time to come to the best decision possible with the infor-
mation with which they have been presented combined with the informa-
tion they already know, vastly different from that of ADS. This reflective 
action of recognizing what an individual does not know and allocating the 
needed time and care to figure out the best course of action is a differenti-
ating factor between ADS and human decision-making. Humans’ reflectiv-
ity permits refinement and adjustment of their decision-making models for 
missing information and allows them to change their models on the spot 
before they make a decision that affects others. This reflective step al-
lows humans to produce an output that is closer to being the right decision 
where ADS would be blatantly wrong.

 This unique trait of the human decision-making process arises from 
humans’ capability to consider inefficient suboptimal considerations that 
factor empathy, kindness, and ethics into the equation when necessary. Hu-
mans understand that not all questions have a corresponding right answer, 
or a definitively correct decision output associated with the particular 
problem. Many times, decisions are convoluted, and the right decision for 
one person may not be a suitable decision for another person. Consider-
ations that factor in curiosity, exploration, curation, love, or an experience 
are all inherently inefficient variables that machines struggle to find the 
value in, yet humans know to be invaluable resources. The human brain 
also exercises imagination, allowing it to imagine possibilities beyond a 
training set. These possibilities may seem illogical or improbable but can 
be conceivable within a given context that if the circumstances were right, 
they would be able to grapple with. This gives humans a unique ability to 
deal with fringe cases with which ADS immensely struggle.

 As a direct implication of the divide between ADS decision mak-
ing and that of humans, ADS would not be able to establish probable cause 
under the Fourth Amendment because human judgment in judicial discre-
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tion is an essential part of probable cause determinations, and current tech-
nology cannot adequately substitute for wisdom produced by the human 
mind. Kiel Brennan-Marquez, an associate professor of Law and William 
T. Golden Scholar at the University of Connecticut School of Law, affirms 
this view in his paper, Plausible Cause: Explanatory Standards in the Age 
of Powerful Machines, where he argues that statistical accuracy of ADS is 
not enough of an explanation to substitute for judicial scrutiny.1 He ex-
plains the concept of value-pluralism, which assesses “which values are 
at stake in a given decisional environment and ask[s], where necessary, if 
those values have been properly balanced.”2 Our judicial system’s practice 
of navigating complex lines of value-pluralism:

 enables judges (1) to consider the plurality of values implicated by   
 the exercise of state power and (2) to resolve conflicts between 
 those values in a context-sensitive way. At day’s end, the rationale 
 for individualized review, costly and inefficient as it may be, is that 
 in some settings we cannot be sure in advance which values will be 
 implicated by the exercise of power. And when that is true, 
 decisionmaking resists automation. Decisions must be subject—or 
 at least susceptible—to case-by-case evaluation in order to ensure 
 that no particular value or set of values subsumes others.3 

 Human dual-process theory of judgment allows us to grapple with 
value-pluralism in ways that ADS cannot because of their unimaginative 
and rigid policy instantiations that are a predetermined and essential part 
of their structural framework. Despite trans-humanist views of modern 
advances in technological approaches to solving this problem of prede-
termination, ADS still fundamentally lack a capacity to make prudent 
judgments, which is a crucial aspect of a judge’s decision. Therefore, their 
output cannot establish probable cause under the Fourth Amendment.

106   Brennan-Marquez, Kiel, Plausible Cause: Explanatory Standards in the Age of Powerful 
Machines, VANDERBILT LAW REVIEW (September 5, 2016) http://dx.doi.org/10.2139/
ssrn.2827733.
107   Id.
108   Id.
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F. Thought Experiments

 To further illuminate the limitations of current technological ap-
proaches let us examine two distinct ML techniques within a legal context. 
Consider the illustrative example of an imaginary judge who is given an 
affidavit. The judge feeds the affidavit into a supervised learning algorithm 
which has been trained on affidavits labeled by humans and learned what 
characteristics correspond with particular affidavit labels. The algorithm 
checks if the inputted affidavit matches any previously labeled affidavits 
that were a part of the program’s training data. The algorithm then can find 
commonalities across similar classes of crimes through affidavits’ stylized 
language patterns. For example, drug case’s affidavits typically include the 
phrases “trafficking,” “conspire,” “possess with intent to distribute,” and 
“in violation of 21 U.S.C.” among other phrases that can help the algo-
rithm cluster them together.1 After finding the similarities, the supervised 
system produces an answer that fits the label it was trained on and accom-
panies that answer with a confidence level. The algorithm was trained on 
a corpus of legal data including other affidavits that at least resemble the 
new affidavit being input into the algorithm, but the algorithm was not 
trained on the nuances of this case. It may have been trained on previous 
cases that involved home, car, or office searches but its training set did not 
include computer searches. How meaningful would the affidavits’ similari-
ties be in this case?

 Consider the difference between the physical search of a home, car, 
or office compared to that of a digital computer search. A physical search 
and a digital search are approached in different ways, require different 
specialists, and discover different pieces of evidence. Although the varying 
evidence may lead to the same conclusion, the narrative each piece of ev-
idence tells is important for informing the judges outcome. If drugs were 
found in a home, the owner of the drugs could be anyone living in the 
house or any visitors to the house, with varying degrees of likelihood. If 
evidence of drug sales were found on a computer, the sale could be linked

109   Brandon G. Johnson US District Court Eastern District of Tennessee Greeneville Division 
Affidavit for search warrant, Wendy G. Boles U.S. District Court Eastern District of Tennessee at 
Knoxville Affidavit, Jacquelyn Gilliam U.S. District Court for the Eastern District of Michigan 
Affidavit, Derek Dunn U.S. District Court for the District of New Hampshire Affidavit in support of 
applications for search warrant.
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to an individual username which could have been hacked or used by 
someone other than the individual linked to the account, but this likelihood 
is vastly different from the likelihood associated with the drugs found in 
the house. It is evident to any reasonable person that the computer search 
should not match any other type of search because no other type of search 
is similar enough to be clustered together with a computer search. How-
ever, an algorithm may disagree and label the computer search as a match 
with another type of search because it does not consider the semantics. 
How useful would the supervised learning output be here to deal with the 
nuance of a computer search?

 In a similar manner, the imaginary judge feeds the same affida-
vit into an unsupervised learning algorithm which evaluates the affidavit 
by different metrics. Dissimilar to the supervised learning algorithm that 
compares the given affidavit with affidavits on which it was trained, the 
unsupervised learning algorithm looks at the given affidavit and clusters it 
with other affidavits it finds to be similarly matched based on its own met-
rics. After it matches a cluster of affidavits, humans have the option to go 
in and label the clusters. Based on the cluster in which the given affidavit 
falls, the judge will be able to make a historically consistent decision by 
following the precedent set by the given affidavits’ cluster.

 The algorithm could run for years, producing reasonable outcomes 
and keeping the judge aligned with precedent. However, some day a de-
fendant could challenge the algorithm’s metrics necessitating an audit of 
the system. The algorithm could have been clustering affidavits based on 
key terms such as ‘loitering,’ ‘traffic violation,’ or ‘uncooperative.’ These 
terms may suggest and, in many cases, may be linked to criminal activity, 
but the algorithm has no way to check if these clusters are structured on 
proxy variables that often marginalize minority communities. With this 
understanding, how would the imaginary judge who feeds the aforemen-
tioned affidavit into an unsupervised learning algorithm be able to audit 
the system to ensure the algorithm clusters the affidavits by a permissible 
legal standard and not by proxy variables?

 A system where this process was in part digitized could prove these 
thought experiments viable. With society’s growing lean towards digitali-
zation, a future where this possibility is a reality raises interesting
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questions about whether ADS’s output can constitute probable cause to 
issue a search warrant. In the thought experiment produced above, neither 
supervised nor unsupervised learning algorithms declared definitively if 
there is or is not probable cause. They merely assisted the judge’s deter-
mination by evaluating aggregated historical data. But the validity of this 
assistance is problematic when considering the limitations of both techni-
cal approaches in conjunction with the current operations of modern-day 
courtrooms in America.
 
 Federal courts very rarely reject affidavits for search warrants; 
instead, they instruct officers how to rework the initial affidavit so it could 
be accepted on the next submission. This creates a shortage of rejected 
affidavits that can no longer teach the algorithm the standard for permissi-
ble and impermissible evidence. Fortunately, the courts have a good faith 
exception, which permits evidence if the law was not clear on a particular 
point, thus providing the algorithm with affidavits that were not sufficient, 
but evidence that was permissible. This exception provides a better source 
of rejected affidavits for the algorithm to determine the standard for per-
missible and impermissible evidence. On account of these two realities of 
legal proceedings, there are very few cases where evidence is suppressed 
because of insufficient affidavits; hence there would not be enough train-
ing data for the algorithm to run efficiently and satisfactorily. Digitizing 
this process with current technology would undermine our constitutional 
commitment to provide individualized and equal justice for all.
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5. CONCLUSION

 In Kyllo v. United States, 533 U.S. 27 (2001), Danny Lee Kyllo 
was indicted for growing marijuana in his house through police use of a 
thermal-imaging device from the street. The case immediately became 
controversial as the thermal-imaging device was seen as a direct invasion 
of Kyllo’s privacy and infringement on his Fourth Amendment rights. 
The Supreme Court agreed that the warrantless use of a thermal-imaging 
device aimed at a private home from a public street constituted an unlaw-
ful search within the meaning of the Fourth Amendment and reversed the 
decisions of both the Oregon District Court and the Court of Appeals for 
the Ninth Circuit to deny Kyllo’s motion to suppress the seized evidence.

 Justice Scalia delivered the opinion of a divided court offering 
crucial insight into how to deal with technology in the future constitution-
ally. He addressed the elephant in the room, asserting, “It would be foolish 
to contend that the degree of privacy secured to citizens by the Fourth 
Amendment has been entirely unaffected by the advance of technology.”1 
Justice Scalia then fixated his opinion on the pertinent question of “what 
limits there are upon this power of technology to shrink the realm of 
guaranteed privacy.”2 He came upon the broad idea of “general public use” 
that because the thermal-imaging device was not in “general public use,” 
it constituted an intrusion into a constitutionally protected realm of citizen 
life. Justice Stevens acutely points out in his dissent that in Justice Scalia’s 
“general public use” explanation, he created an “all-encompassing rule for 
the future” that shackles the Court to a “prematurely devised constitutional 
constraint.”3 This dissent begs the question of what happens when ther-
mal-imaging devices or any technology for that matter become “general 
public[ly] use[d]” products. Justice Scalia’s timely question concerning 
the limits of technology on space for individual privacy is complicated by 
the growing ubiquitous nature of technological devices that are inherently 
invasive to one’s privacy.

 There is something dangerous about buying into the idea that tech-
nology’s pervasiveness in generally-used public products can constitu

110   Kyllo v. United States (2001). 533 U.S. 27, S. Ct. 2038, 150 L. Ed. 2d 94.
111   Id.
112   Id.
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tionally evolve at the expense of citizens’ right to privacy. I would oppose 
Justice Scalia’s “general public use” rule, bearing in mind how the aver-
age citizen interacts with advanced complicated technological systems. 
Citizens encounter ADS every day through their habitual use of Google, 
Netflix, Facebook, and Amazon, among other platforms. Yet many citizens 
do not entirely understand how Google’s search engine works, how Netflix 
recommends movies, how Facebook populates its timeline, how Amazon 
suggests items, and what the implications of using these platforms are for 
their privacy. Simply because many ADS may appear familiar to individu-
als does not make them reasonable tools for invasions of traditionally 
shielded areas of private life. Still, Justice Scalia’s “general public use” 
rule would determine ADS do not constitute an intrusion into a constitu-
tionally protected realm of citizen life because ADS are universally em-
ployed throughout society. How will the courts rectify this tension moving 
forward?

 To start, if ADS become explainable, then the limit bounds of 
their use in society may change. Explainable AI, as a research discipline 
for computer scientists and academics, is a growing field as the need for 
comprehensive automated answers increases. The inaugural Association 
for Computing Machinery (ACM) Conference on Fairness, Account-
ability, and Transparency took place in 2018 and has taken place in each 
successive year since convening to discuss issues including explainable 
AI. The conference draws academics from all around the world to explore 
multi-disciplinary approaches to computing machinery ethics. Resulting 
conversations focused on explainable AI mention potential solutions to the 
interpretability problem faced when human experts seek to understand AI 
output. However, none of the proposed solutions are entirely explainable, 
despite revealing a promising start.

 The question of how much individuals can trust explainable AI 
outputs would still remain, as explainability does not correct all the oth-
er vulnerabilities inherent within ADS, such as bias and discrimination. 
Societal norms change with every new generation born, but ADS encode 
generational bias without a proper mechanism to adjust to changing gen-
erational norms that work as an anecdote to bias. When new generations 
realize the discrimination faced by their ancestors, they find a corrective 
apparatus to mitigate such bias. Explainable ADS would need to work as 
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such a corrective apparatus continuously retraining itself on new data that 
accurately reflects changes in culture. New data may look different to the 
system since it was stripped of old biases, but explainable ADS must be 
capable of adapting to such flux while maintaining satisfactory function-
ality. This ability to adapt to changing norms must extend to handle new 
Supreme Court interpretations that update the standard of acceptability in 
society. Until fully operational explainable AI is common practice in ADS, 
the above analysis and this conclusion remain unchanged as they are both 
rooted in the technology of today.

 As made evident above, bias is one aspect of ADS’s lack of ex-
plainability that disqualifies its output from establishing probable cause 
under the Fourth Amendment, as anything discriminatory in nature is 
impermissible in criminal court. Bias is not something ADS created. 
Rather, it is an endemic feature of communities that ADS encode in their 
algorithms and perpetuate in their output. Congress needs to pass laws 
that align with the Supreme Court’s stance on bias starting with the Al-
gorithmic Accountability Act of 2019 that was introduced to the 116th 
Congress in April 2019 and referred to the Subcommittee on Consumer 
Protection and Commerce.1 This bill seeks to regulate bias in automated 
decision-making systems by requiring companies to audit their ML algo-
rithms for discrimination in an impact assessment.2 The impact assessment 
will provide necessary transparency about how companies approach the 
question of fairness in their models and thus will bring accountability back 
into the fold.

 The Algorithmic Accountability Act and other bills similar to it 
will help alleviate the strain that massive innovation placed on the legal 
frameworks tasked with protecting citizens from the unintended conse-
quences of the Fourth Industrial Revolution. Progressions towards the near 
future where ADS are used in more contexts connected to criminal justice 
are not out of the question, and Congressional support through bills will 
help address the immediate risks posed by such a future. There is a strong

113   116th Congress (2019-2020), “All Info,” H.R. 2231 Algorithmic Accountability Act of 2019 
(April 11, 2019) www.congress.gov/bill/116th-congress/house-bill/2231/all-info.
114   Hao, Congress Wants to Protect You from Biased Algorithms, Deepfakes, and Other Bad AI, 
MIT TECHNOLOGY REVIEW (April 2, 2020) www.technologyreview.com/ 2019/04/15/1136/
congress-wants-to-protect-you-from-biased-algorithms-deepfakes-and-other-bad-ai/.
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constitutional case to be made, as demonstrated supra, that current ADS 
do not meet the rigid legal explainability standard required to establish 
probable cause under the Fourth Amendment because they cannot provide 
enough reliable evidence to justify their output. Therefore, under present 
legal interpretations and available technology, probable cause determi-
nations established from correlations found by ADS are impermissible in 
United States Courts.
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Abstract

 Individuals’ personal data is increasingly important to data companies 
such as Google and Facebook. However, the mass collection of personal infor-
mation leaves individuals with little control over the data that encompasses their 
identity. Although data privacy may not be top of mind for most data subjects, the 
freedom with which data companies currently have access to data leads to serious 
questions about what may occur in the event of large scale data breaches, as 
well as the extent to which individuals are truly autonomous online. This article 
explores the different approaches to developing a conception of data privacy that 
allows data subjects to have greater control and knowledge over the collection 
of their personal information. This article proposes implementing a licensing 
system, potentially based in blockchain, that allows individuals to contractually 
license a revocable right to access their personal data to data companies. This 
system will incentivize individuals to protect their own data privacy while still 
allowing data companies to innovate.
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I. Introduction

 Imagine that you are a regular user of Facebook. You create posts and 
update your status, “like” other posts and pages, and include information in your 
biography such as where you work, where you live, and who your friends are. 
You have not only shared a large portion of your life with friends who may or 
may not actually know you, but you have also shared this data with Facebook. 
Currently, increasingly accurate algorithms use data points such as Facebook 
Likes to predict a variety of characteristics, including “‘sexual orientation, 
ethnicity, religious and political views, personality traits, intelligence, happiness, 
use of addictive substances, parental separation, age, and gender.’”1 This means 
that even without you directly revealing this information, data companies can 
infer these personal details about your life. Moreover, Facebook has the power 
to share any amount of this data with third parties, such as external websites on 
which you click an embedded Facebook Comment or Share button.2 As ordinary 
users of Facebook, individuals do not know exactly what data about them 
Facebook is sharing with other companies,3 and this lack of information makes it 
difficult to decide what data users would consent to sharing.4

 Imagine a simpler case: your smartphone. A smartphone typically 
carries much of the same data about a person on one physical device, including 
pictures, contacts, and the contents of conversations and applications. It would 
be reasonable to think that one would not want just anyone to look through your 
smartphone, let alone share this private information with others. Although it may 
be the case that you would show the data in your smartphone to some people, 
you would want to know who those people were and control the information 
that you showed them. However, companies such as Facebook and Google have 
access to this data on their platforms and can profit from sharing this information 
with virtually anyone.5 This is not something general users of these sites consider 
when quickly clicking “yes” to privacy terms or agreements.6

 The key problem with this situation is that individuals providing their 
personal data do not have accurate knowledge about who is gaining access to 
their data or what data is being collected or transferred. Therefore, data subjects

1  Zeynep Tufekci, Algorithmic Harms Beyond Facebook and Google, 13 Colo. Tech. LJ 203, 210 
(2015).
2  Data Policy, Facebook, https://www.facebook.com/policy.php.
3  Michal Kosinski, Congress May Have Fallen for Facebook’s Data Trap, But You Don’t Have To, 
New York Times, Dec. 12, 2018, https://www.nytimes.com/2018/12/12/opinion/facebook-data-
privacy-advertising.html.
4  Winston Smith v. Facebook, Inc., No. 17-16206 (9th Cir. 2018).
5  Jonathan Browning & Ellen Milligan, Google faces iPhone Privacy Lawsuit after Court 
reinstates Case, Bloomberg, Oct. 2, 2019, https://www.bloomberg.com/news/articles/2019-10-02/
google-faces-iphone-privacy-lawsuit-after-court-reinstates-case.
6  Privacy Policy, Google, https://policies.google.com/privacy?hl=en-US#infocollect.
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do not have control over their personal data even though there is a clear sense 
in which this data belongs to them. If a user were aware that Google was selling 
information about them to a company they did not like or simply sharing 
information that the user intended to share only with Google, they might make 
a different decision about whether to use a particular Google service or even 
share that data about themselves in the first place.7 However, individuals cannot 
make this decision with incomplete information. To give informed consent 
to data companies, a user must be a capacitated or competent individual who 
understands what data is being collected by whom.8

 Moreover, the current system entails a clear imbalance of power in 
Google’s ability to gain information from an individual.9 Today, when the use 
of services such as Gmail is almost necessary in the workforce and everyday 
interactions, and when the collection of personal data is essential to these 
services, it is vital to change the current system to reverse the domination of data 
companies over individuals.10 To my knowledge, solutions to protect data privacy 
have not been analyzed in a decade, with the current scholarship in major law 
reviews dating back to 2010. Therefore, it is crucial to revisit these concerns and 
determine the best approach to protecting privacy in the modern technological 
context.
 To reinvigorate this debate, I first explain the three popular types of 
solutions: the regulatory approach, the market approach, and the hybrid approach. 
Then, I analyze the benefits and limitations of a hybrid property-based approach 
with a licensing system, which combines the strengths of each of the suggested 
hybrid solutions. Finally, I propose a blockchain application of the licensing 
system that can alleviate the current severe lack of privacy.

7  United States v. Google Inc., No. CV 12-04177 SI (N.D. Cal. Nov. 16, 2012).
8  Nir Eyal, Informed Consent, in The Stanford Encyclopedia of Philosophy (Edward N. Zalta, ed., 
2019), https://plato.stanford.edu/archives/spr2019/entries/informed-consent/.
9  In re: Google Cookie Placement Settlement Consumer Privacy Litigation, No. 17-1480 (3d Cir. 
2019). 
10  Christopher McCammon, Domination, in The Stanford Encyclopedia of Philosophy (Edward N. 
Zalta, ed., 2018), https://plato.stanford.edu/archives/win2018/entries/domination/.
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II. Current Landscape

Definitions
 In order to explain the current landscape of data privacy protection, I will 
first provide working definitions of the main relevant terms.
 I use the widely accepted definition of personal information provided by 
the European Union’s General Data Protection Regulation (GDPR):

any information relating to an identified or identifiable natural 
person (‘data subject’); an identifiable natural person is one who can 
be identified, directly or indirectly, in particular by reference to an 
identifier such as a name, an identification number, location data, an 
online identifier[,] or to one or more factors specific to the physical, 
physiological, genetic, mental, economic, cultural or social identity of 
that natural person.11

In short, personal data is information about a person, which would include 
something like an individual’s location or interests, but not something like their 
recipe for a favorite food. The recipe does not include any information directly 
about the person, whereas personal data would allow others to get to know 
that  person in some way. This definition helps clarify that personal data is quite 
broad but can be meaningfully distinguished from other types of information by 
analyzing whether the data relates to a specific person. Moreover, any reference 
to data in this paper will be limited to personal data and information, not public 
or aggregate data such as that used for governmental  or academic purposes.
 Yet, as the GDPR’s definition of data privacy is not very specific, 
the definition of privacy provided by Alan Westin is more apt, defining data 
privacy as “the ability to determine for ourselves when, how, and to what extent 
information about us is communicated to others.”12 This definition captures 
the real problem that users face: lack of knowledge about which third parties 
are accessing their personal data and what kinds of data they have access to. 
The American Civil Liberties Union bolsters this idea by stating that “every 
individual should have the right to ascertain in an intelligible form, whether, 
and if so, what personal data is stored in automatic data files, and for what 
purposes.”13 Essentially, data privacy allows users to be informed about the uses 
of their data and have control over who has access to their data.
 With these definitions in mind, I will now discuss the three main camps 
of solutions.

11  EU General Data Protection Regulation, Art.1 § 4 (2016), https://www.privacy-regulation.eu/en/
article-4-definitions-GDPR.htm. 
12   Alan Westin, Privacy and Freedom 200 (1967).
13  Informational Privacy in the Digital Age, ACLU (2015), https://www.aclu.org/files/assets/
informational_privacy_in_the_digital_age_final.pdf.
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Regulatory Approach
 The regulatory or non-market approach to data privacy involves 
protecting privacy through regulations and the legal system. Proponents of this 
approach believe that individuals have a constitutional or legal right to privacy 
that the government must protect through laws and the court system—similar 
to rights such as the freedom of speech. Currently, the US government attempts 
to protect privacy through the tort system, constitutional law, and statutory 
protections.
 William Prosser first introduced the idea that four main torts from the 
Restatement of Torts govern the area of privacy: the tort of intrusion, the tort 
of disclosure, the tort of publicity, and the tort of appropriation.14 Protecting 
privacy through this system requires individuals to file lawsuits against those 
who violate these torts. For example, in Dwyer v. American Express Co., 
the plaintiffs challenged the profiling practices of American Express, which 
collected information about their behavioral characteristics and spending 
histories. However, the court ruled that this did not violate the tort of intrusion 
because the plaintiffs voluntarily disclosed this information and did not show 
how the companies’ practices constituted unauthorized intrusion.15 Furthermore, 
the tort of appropriation, which protects against “exploitation of ‘the name or 
likeness of another’ to defendant’s own ‘use or benefit’” has not been extended 
to information practices despite numerous cases being brought before the 
courts.16 These rulings exemplify how these torts require that plaintiffs meet 
high standards of harm, which they are often unable to do, such that these cases 
are very costly to litigate.17 Worse, this approach is only able to remedy past 
invasions of privacy and cannot prevent future breaches. Thus, torts have largely 
been unhelpful to address privacy concerns.
 The federal government has never specified a constitutional right to 
information privacy. Although other constitutional amendments relate to other 
types of privacy such as privacy within one’s home and over one’s body, the 
nature of information privacy is quite different and has not been frequently 
addressed by the Supreme Court. One of the few examples is Whalen v. Roe, 
in which the Supreme Court recognized an “individual interest in avoiding 
disclosure of personal matters.”18 This case concerned whether a statute requiring 
patient data to be turned over to the New York State Health Department was

14  Alexander H. Tran, The Internet of Things and Potential Remedies in Privacy Tort Law, 50 
Colum. J.L. & Soc. Probs 263 (2017).
15  Dwyer v. American Express Co., 652 N.E.2d 1351 (1995).
16  Nadezhda Purtova, Property Rights in Personal Data: Learning from the American Discourse, 
25 Comp. L. & Sec. Rev. 507, 511 (2009). 
17  Vera Bergelson, It’s Personal, But Is It Mine? Toward Property Rights in Personal Information, 
37 UC Davis L. Rev. 379, 417-18 (2003). 
18   Whalen v. Roe, 429 U.S. 589 (1976).
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constitutional.19 Nevertheless, the Court limited the privacy protection to certain 
types of personal information and ruled that the statute was constitutional.20 
Recently, in Carpenter v. United States, the Supreme Court recognized an 
expectation of privacy for individuals’ location data collected by cell phone 
carriers.21 Although the decision was narrow, it has the potential to be extended to 
information collected and exchanged between companies. The ruling, however, 
was based on the claim against governmental intrusion of individual privacy, not 
against the cell phone carrier collecting this data in the first place. Additionally, 
there is no constitutional need to obtain an individual’s consent before the 
government accesses this data. This ruling, therefore, will likely not help to 
ensure that individuals have control over their information’s privacy.
 The two most significant recent regulatory attempts to protect privacy 
are the EU’s GDPR, which became enforceable in May 2018, and California’s 
Consumer Privacy Act (CCPA), enacted in June 2018 and effective since January 
2020. Both of these legislative acts codify new rules for data collection and 
processing and institute penalties for companies who violate them. The GDPR 
alludes to a property-based solution to data privacy, as it asserts a shift from the 
perception that companies own the data they collect to one in which companies 
lease data belonging to the data subject.22 Thus, a company requires revocable 
“explicit consent” to collect and process user data.23 The CCPA does not specify 
any right of ownership over personal data, but it does emphasize four main 
rights for California consumers: “the right to know what personal information 
is collected, used, shared or sold;” “the right to delete personal information;” 
“the right to opt-out of sale of personal information;” and the “right to non-
discrimination in terms of price or service when a consumer exercises a privacy 
right under the CCPA.”24 These rights do, however, have some semblance to a 
bundle of property rights, which will be further explained in the hybrid approach 
section.25

 Although these regulations enforce privacy protections that seem to 
address the issues discussed at the beginning of this paper, they leave compliance 
to a company’s discretion. This presents two main issues: 1) it may not be 
possible for the government to track and detect companies who do not comply 
with these laws, especially as consumers are accustomed to current privacy

19  Id.
20  Id.
21  Carpenter v. United States, 585 U.S. ____, No. 16-402 (June 22, 2018). 
22  Kimberly A. Houser & W. Gregory Voss, GDPR: The End of Google and Facebook or a New 
Paradigm in Data Privacy?, 25 Rich. J.L. & Tech. no. 1 (2018).
23  Id.
24  California Consumer Privacy Act Fact Sheet, https://oag.ca.gov/system/files/attachments/press_
releases/CCPA%20Fact%20Sheet%20%2800000002%29.pdf.
25  Thomas J. Miceli, The Economic Approach to Law, 162 (2004).
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violations, and 2) it will be difficult for customers to understand the varying 
privacy practices of different companies. Furthermore, the policy approach 
is inherently reactionary, as there is no incentive for companies to implement 
effective privacy measures until they are threatened with a significant lawsuit.26

Market Approach
 The market approach to privacy requires a property interest in personal 
data which then allows people to exchange data as a good. If data subjects own 
their data, they can sell it to a company based on their own valuation of the data. 
Because this approach involves individuals gaining initial control of their data 
and retaining the choice of selling to a company, proponents of this approach 
believe that it can help protect privacy.27

 To explore this approach, it is first necessary to define property. The 
commonly used definition from Calabresi and Melamed is “entitlement is 
protected by property rule to the extent that someone who wishes to remove the 
entitlement from its holder must buy it from him in a voluntary transaction in 
which the value of the entitlement is agreed upon by the seller.”28 Essentially, 
property gives an individual total control to use or sell a particular object or item. 
This appears to be the sentiment regarding personal data; individuals should 
“own” their personal data.29

 When conceiving of personal information as traditional property, 
scholars such as Lawrence Lessig argue that the current system allows a strange 
and seemingly unjust act to occur. He uses the example of a car that is driven 
into a parking lot where parking is governed by a contract. In the contract, the 
owner of the parking lot includes numerous rules, including a stipulation that this 
contract may be changed at any time. When the driver returns to pick up the car, 
the lot management states that it sold the car, which was allowed under the new 
contract rules.30 In the United States legal system, individuals have a property 
right in their cars, so this scenario would not be allowed to occur. However, since 
there is no protected property right in personal data, these kinds of situations 
occur normally with personal data. Thus, companies like  Google and Facebook 
can sell individuals’ data within the terms of the privacy policies to which users 
typically automatically agree. Therefore, users need a legally enforceable right of 
property in personal data to prevent data companies from using their personal

26  Daniel J. Solove, The Digital Person: Technology and Privacy in the Information Age, 53 
(2004). 
27  Pamela Samuelson, Privacy as Intellectual Property, 52 Stan. L. Rev. 1125, 1130-1131 (2000). 
28  Richard S. Murphy, Property Rights in Personal Information: An Economic Defence of Privacy, 
83 Geo. L.J., 2384 (1996). 
29  Id. 
30   Lawrence Lessig, Privacy as Property, Social Research: An International Quarterly, Vol 69, No 
1, 254-255 (2002).
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data in any way they desire.
 Importantly, when defining personal data as property, Richard Murphy 
highlights that individuals should be assigned the right to their data in order 
to control its dissemination and offset transaction costs.31 Clearly, if the data 
company owned someone’s data, he or she would not have any control over it 
and would have limited resources to “buy back” privacy. While data companies 
might argue that they own the data they collect on their services, this data is 
initially private to the individual. Only when individuals choose to share their 
birthdays or locations to Facebook does Facebook even gain access to this 
information. Jerry Kang further argues that it would be more economically 
efficient for individuals to own their personal information because the data 
companies already know what data they want to collect and how to treat it;  
individuals, on the other hand, currently lack knowledge and therefore have less 
bargaining power to gain back information.32 Thus, it makes sense to award the 
property right to the individual.
 Opponents of the market approach, such as Pamela Samuelson, 
emphasize how this approach presents the issue of free alienability of property 
and ignores moral qualms about selling one’s data.33 If data is considered 
property, once the data is sold, an individual’s control over it is relinquished and 
the new owner is free to use or sell the data in any way they wish. This seems 
inherently contradictory to the main aim of data privacy: to monitor and control 
any use of one’s data and possibly revoke access to data. Furthermore, Samuelson 
views privacy as a civil liberty, and argues that propertizing information would 
be “morally obnoxious.”34 It could lead to access to privacy that is dependent on 
socioeconomic status, as only those with greater financial means would have an 
advantage in protecting their privacy.35 Worse, if personal information is viewed 
as an extension of the individual, and since it contains the personality traits or 
characteristics that define a person, a property approach could arguably allow 
individuals to sell themselves.36

Hybrid Approach
The hybrid approach attempts to combine parts of the legal and market 
approaches to develop a solution that avoids the limitations of each. Specifically, 
the hybrid approach adjusts the property approach to address the issue of 
alienability; essentially, data subjects do not want to sell or transfer their property 
right to the data company, but instead only want to allow the company to access

31  Murphy, supra, at 2381. 
32  Jerry Kang, Information Privacy in Cyberspace Transactions, 50 Stan. L. R., 1193 (1998). 
33  Samuelson, supra, at 1138.
34  Samuelson, supra, at 1143.
35  Id.
36  Debra Satz, The Moral Limits of Markets: The Case of Human Kidneys, 282 (2008)
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this information for a period of time that the individual can determine.
 Most solutions that have been recently proposed fall under the hybrid 
approach. No market approach can exist without some level of regulation. 
Furthermore, the traditional regulatory approach is not very helpful, as greater 
incentives are clearly needed for data companies to respect user privacy and for 
individuals to know how their data is being treated. Thus, I consider solutions 
proposed by Paul Schwartz,37 Pamela Samuelson,38 and Kalinda Basho,39 and 
analyze the benefits and limitations of each.
Schwartz provides one of the most popular hybrid approaches to privacy that 
has not yet been critically analyzed. Schwartz imagines a different construction 
of property, which allows the market approach to protect the inalienability of 
personal data among other interests of the individual. Unlike the exclusive 
definition of privacy suggested by Calabresi and Melamed, Schwartz argues that 
property is a bundle of interests.40 This conception of privacy is widely held to 
be true, as property rights typically include the right to use the asset, the right to 
exclude others from using it, and the right to sell the asset.41 Because the notion 
of property is legally and socially constructed, Schwartz argues that there is no 
reason to limit its reach to policy goals.42 His model for propertized personal 
information includes five main elements:

1. Limitations on an individual’s right to alienate personal information
2. Default rules that force disclosure of terms of trade
3. Right of exit for participants in the market
4. Establishment of damages to deter market abuses
5. Institutions to police the personal information market and punish privacy 

violations43 
These five elements combine the market and regulatory approaches:propertizing 
information would allow for transfers as in a market approach while establishing 
damages and policing institutions  appears similar to the regulatory approach. 
In describing property with these five elements, Schwartz is able to respond to 
many of the criticisms of the market approach. As the last three elements are 
fairly clear, I will focus on explaining Schwartz’s reasoning behind the first two 
elements.

37  Paul Schwartz, Property, Privacy, and Personal Data, Harvard Law Review Vol. 117, No. 7 
(2004). 
38  Samuelson, supra, at 1125.
39  Kalinda Basho, The Licensing of Our Personal Information: Is It a Solution to Internet 
Privacy?, California Law Review, Vol. 88, No. 5 (2000).
40  Schwartz, supra, at 2095. 
41  Miceli, supra, at 162. 
42  Schwartz, supra, at 2095. 
43  Schwartz, supra, at 2056.
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First, Schwartz defines inalienability with Susan Rose-Ackerman’s definition: 
“any restriction on transferability, ownership, or use of data.”44 It is important 
to note that the commonly used definition of inalienability is “That which 
is inalienable cannot be bought, sold, or transferred from one individual to 
another.”45 Schwartz’s use of “inalienability” is therefore not absolute, whereas 
the common criticism of the market approach assumes the latter definition that 
completely prohibits transfer. Schwartz does not respond to the philosophical 
argument that personal information is inalienable because it is an extension of 
oneself. Instead, Schwartz introduces a use-transferability restriction to respond 
to the threat of “downstream data use and subsequent transfers” as well as 
information asymmetries.46

 Schwartz’s use-transferability restriction “runs with the asset” and 
protects the individual’s interests through downstream transfers.47 Essentially, a 
transfer agreement only permits transfer for an initial category of use of personal 
data. The individual has the opportunity to block further transfers or use by 
unaffiliated entities and, under the default rule, the individual would actually 
have to opt-in to allow a future transfer to occur.48 To ensure that users have 
the appropriate and accurate knowledge to opt in, Schwartz highlights that the 
government would have to regulate privacy notices.49 Furthermore, Schwartz 
notes that when data is transferred, verification of the data is also necessary to 
determine its value. He cites Hansmann and Kraakman, who provide that “third 
parties must be able to verify that a given piece of personal information has in 
fact been propertized and then identify the specific rules that apply to it.”50 For 
this, Schwartz suggests the creation of nonpersonal metadata in the form of a tag 
or barcode to specify the conditions of a particular asset.51

 The second element of Schwartz’s model is introducing default rules to 
ensure that the individual maintains choice over data use. He justifies this with 
the economic principle of information-forcing, which requires “plac[ing] pressure 
on the better-informed party to disclose material information about how personal 
data would be used.”52 He argues that this should be mandatory to shift the power 
of knowledge that currently rests with data companies to the individual. The 
default rule would be the opt-in requirement, which requires companies to obtain

44  Schwartz, supra, at 2095. 
45  Legal Dictionary, https://legal-dictionary.thefreedictionary.com/inalienability
46  Schwartz, supra, at 2097. 
47  Id. 
48  Schwartz, supra, at 2098. 
49  Schwartz, supra, at 2099. 
50  Henry Hansmann and Reinier Kraakman, Property, Contract, and Verification, The Journal of 
Legal Studies, Vol 31, No. S2, 382, (June 2002) 
51  Schwartz, supra, at 2099. 
52  Schwartz, supra, at 2100. 
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consent and thus incentivizes them to reveal information to secure that 
consent. Schwartz directly responds to the criticism that such a rule could deter 
transactions by arguing that it is unlikely that the value of personal data would be 
lower than the increase in transaction costs, that individuals will likely opt in if 
given the right incentives and information, and that technology can be leveraged 
to minimize costs.53

 An arguably larger criticism Schwartz addresses is that companies are 
currently obtaining consent from individuals very easily and might do the same 
without individuals truly understanding what they are agreeing to. Schwartz 
points to other consumer protection regimes such as the used car market, which 
relies on regulation that forces companies to share information.54 Although laws 
help ensure that companies reveal terms and guarantees, individuals may still not 
have incentives to understand these terms. For Schwartz and many other scholars, 
the emphasis is on incentivizing companies to be transparent, but there is an 
equally difficult issue in incentivizing individuals to protect their data. A market 
approach to data privacy can capitalize on users’ sensitivity to price by pricing 
their data. Individuals will be more likely to understand the value of their data 
when observing these prices and gain an incentive to learn about how companies 
may be using their data, so they can choose the best option.
 Adopting Schwartz’s model requires rejecting the “Exclusivity Axiom...
in which the right to trade one’s personal information is viewed as an inexorable 
part of the underlying entitlement.”55 In other words, a conception of property 
inherently requires the ability to sell all rights to it. Under Schwartz’s model, he 
clearly wants the individual to maintain control over the information with the 
use-transferability restriction to avoid the issue of free alienability. However, 
critics argue that this defeats the idea of the market approach entirely.56

Samuelson’s Modified Trade Secrecy Default Rules
 Although Pamela Samuelson is a critic of the traditional market approach 
because of the issue of inalienability, she proposes a solution that contains 
market elements in a heavily restricted approach. Because her true issue is with 
propertizing information, Samuelson advocates for a licensing system based on 
modifying trade secrecy default rules, for which “there is no need to say that a 
property right exists in the protected information.”57 Under agreement- based 
trade secrecy, if A has secret information that B wants to access, A might agree 
to give B access under certain terms, such as specified limitations on use and 
payment. The information remains private when firms possess it in this manner

53  Schwartz, supra, at 2105. 
54  Schwartz, supra, at 2103-2104.
55  Schwartz, supra, at 2091. 
56  Jessica Litman, Information Privacy/Information Property, 52 Stan. L. REV. 1283, 1295 (2000) 
57  Samuelson, supra, at 1153. 
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because they are in an “implicit or explicit pledge to maintain the nonpublic 
status of the information.”58 She asserts that trade secrecy is similar to data 
privacy because it seeks to balance “protecting the interest of the claimant to 
restrict access or unauthorized use of secret information” with the “interest in 
giving firms/individuals control over their commercial exploitations.”59 These 
default terms for trade secrecy also help set and enforce minimum standards of 
commercial morality, the establishment of which would be beneficial for the data 
market to govern what companies can ethically do with personal data.60

 Mapping trade secrets to personal information makes logical sense, 
because if companies can have proprietary information about themselves and 
their products, individuals should have proprietary information about themselves: 
personal information. Just as trade secrets are valuable to an industry, individuals’ 
information is ultimately valuable to marketing interests in companies who want 
to learn about an individual’s preferences.61

 Specifically, Samuelson argues that this system is a better solution to 
protecting data privacy because it avoids the problem of free alienation. When 
an individual grants a license agreement to another individual or entity, those 
license rights are non-transferable unless the licensor grants a specific right 
to sublicense.62 Furthermore, under trade secrecy licensing, if the licensor 
provides data for a particular purpose, it cannot be used for other purposes 
without obtaining information for new uses.63 Such a system would thus 
protect individuals’ right to control access to their personal information both by 
restricting unauthorized access by third parties and by specifying the exact use(s) 
of their personal information. Samuelson also provides that trade secrets can be 
enforced against a third party, meaning that there are right-holding third parties 
accountable for unauthorized use.64 This licensing approach mirrors Schwartz’s 
use- transferability restriction under an already established system that would just 
have to be modified to adapt to personal data.
 Though Samuelson clearly wants to avoid relying on propertization of 
information in her solution, her licensing approach requires an acknowledgment 
of a property interest in personal data. Samuelson states that courts have 
sometimes loosely referred to trade secrets as “property” of the firm, as in 
Ruckelshaus v. Monsanto Co., a case involving a pesticide manufacturer who 
submitted data and trade secrets to the Environmental Protection Agency, which

58  Samuelson, supra, at 1152. 
59  Id. 
60  Id. 
61  Joseph Phelps, Glen Nowak, Elizabeth Ferrell, Privacy Concerns and Consumer Willingness to 
Provide Personal Information, Journal of Public Policy & Marketing, (April 1, 2000). 
62  Samuelson, supra, at 1156. 
63  Samuelson, supra, at 1155. 
64  Uniform Trade Secrets Act §1(2) (1985) 
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they wanted to publish.65 She argues that the more appropriate way to 
characterize these regulations is as a protection against breaches of contracts and 
confidential understandings as well as against use of improper means to obtain 
such information.66 However, the establishment of these contracts and defense 
against use of improper means requires an underlying justification, which appears 
to be an interest similar to an ownership interest. In Ruckelshaus, the Supreme 
Court held that

To the extent that appellee has an interest in its health, safety, and 
environmental data cognizable as trade secret property right under 
Missouri law, that property right is protected by the Taking Clause of 
the Fifth Amendment. Despite their intangible nature, trade secrets have 
many of the characteristics of more traditional forms of property.67

Samuelson fails to recognize that the law is protecting some underlying interest. 
The Court clearly held that Monsanto had a property interest in the data in 
Ruckelshaus; I therefore try to map this interest to personal information.
 In Ruckelshaus, the Court stated that “[b]ecause of the intangible nature 
of a trade secret, the extent of the property right therein is defined by the extent 
to which the owner of the secret protects his interest from disclosure to others.”68 
Therefore, public information is not a trade secret and cannot be protected as 
property. Although it may seem that some personal information is public, as it is 
shared online, the purpose of personal data privacy is to give users the choice to 
keep their information from being disclosed to others.69 As in the case of trade 
secrets, there are instances when individuals would like to share their information 
with others—but without affirmative consent by individuals to share their data, 
there is as much interest in protecting the secrecy of personal information as in 
protecting trade secrets.
 Another consideration is the fact that the trade secret was protected for a 
company in the case of Ruckelshaus and therefore may not translate to a person’s 
secret or personal information. However, the Court’s determination of property in 
Monsanto’s data did not hinge on the fact that it was a company.70 If there were 
any issue with this distinction, this would affect Samuelson’s overall comparison 
of trade secrets to personal information, as trade secrets are inherently a 
company’s protected information.

65  Ruckelshaus v. Monsanto Co., 467 U.S. 986, 104 S. Ct. 2862 (1984) 
66  Samuelson, supra, at 1154-1155. 
67  Ruckelshaus v. Monsanto Co., 467 U.S. 986, 104 S. Ct. 2862 (1984). 
68  Id. 
69  Rochelle C. Dreyfuss, Do You Want to Know a Trade Secret? How Article 2B Will Make 
Licensing Trade Secrets Easier, 87 Cal. L. Rev. 191, 268 (207) 
70  Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984). 
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Kalinda Basho’s Licensing System
 Stemming from similar concerns about the current system and need for 
privacy, Kalinda Basho’s goals for an online privacy system include choice, 
notification, verification, compensation, ease of use, and enforcement and 
redress.71 While these goals align with the interests expressed by Schwartz 
and Samuelson, Basho’s solution seems to combine portions of each of their 
solutions. Basho supports licensing, which she defines as “‘a contractual system 
based on the exchange of commodities that gives the contracting parties the right 
to determine the terms of the contract.’”72 Basho’s proposed licensing system 
allows individuals to retain ownership over their personal information and grant 
companies revocable permissions to use. This solution would function with 
agreements similar to that explained by Samuelson with specified limitations on 
types of information that can be collected, uses of this information, and transfers 
to third parties with specified payment for these transactions. She cites the 
Uniform Computer Information Transactions Act (UCITA), which is designed 
to standardize licensing practices for software, as a framework for transactions 
with data.73 She assumes that sending personal information over the Internet is a 
computer information transaction and can thus fall under UCITA.
 In her solution, Basho has reconstructed the traditional market 
transaction to protect against alienability of property. Because her construction 
relies on “ownership” over personal information, it is necessary to recognize a 
property right in personal information.74 While Basho does not explicitly defend 
this premise in her paper, adopting her approach requires justification for a 
property right, whereas Samuelson’s licensing approach does not. As Basho’s 
approach is similar to Samuelson’s solution, it appears more evident that a 
property right in personal information must be established to justify a licensing 
approach.
 Basho addresses several limitations of her licensing approach. One 
important limitation is that businesses would still have the power to only choose 
to provide services to individuals who would submit their data, which could lead 
to the exclusion of those who wish to keep their information private from the 
Internet.75  However, this is the inherent issue with the nature of services such 
as search engines and social media, as they require the collection of data from 
individuals. Furthermore, this might mean that privacy-concerned individuals 
have to pay higher prices to use services because of their limited data sharing.76 

71  Kalinda, supra, at 1510-1511. 
72  Id. at 1525 
73   Id. at 1510
74   Id. at 1525
75   Id. at 1528
76  Id.
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Overall, creating agreements with each data company would be time-consuming 
and costly for individuals to execute,77 so Basho advocates for infomediaries: 
electronic agents who are given individuals’ privacy preferences and can 
negotiate and complete contracts on their behalf.78 These agents could help 
solve the power imbalance that might remain between individuals and firms, 
with increased negotiating power when they represent a group of individuals. 
Electronic agents are a central component of Basho’s solution, as she proposes 
that they can help both individuals and businesses enter licensing agreements to 
reduce costs and allow for specialized services to negotiate terms.79

77  Samuelson, supra, at 1137. 
78  Id. at 1528 
79  Id. at 1533-1534 
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III. Defense of Hybrid Schwartz-Samuelson Approach

 I propose adopting the hybrid Schwartz-Samuelson approach, which 
blends their proposed hybrid solutions to achieve the best framework to protect 
data privacy. The structure of this approach will be a licensing system based 
on a property right in personal information, analogous to trade secrecy, that is 
regulated by the government. The main contribution of my approach will be a 
clear incentive for individuals to understand their own conception of privacy, 
inform themselves about how companies may use their data, and translate their 
privacy needs to infomediaries who will help protect their interests.
 The first component of this approach is a property right in personal 
information based on Schwartz’s argument. A property right in personal 
information is justified by individuals’ inherent property right in themselves, and 
their personal information as an extension of these selves.80 The idea that people 
own themselves has been supported since John Locke’s Second Treatise on Civil 
Government in 1690 and continues to be supported by the constitutional right 
to privacy over one’s body.81 Based on the definition of personal information 
provided earlier, the totality of an individual’s personal information encompasses 
his or her identity, which is essentially equivalent to their ‘self’. Similarly to 
protecting a right to privacy over an individual’s physical body, this justifies 
protecting a right to privacy over an individual as defined by his or her personal 
information.
 Thus, just as individuals have a claim of ownership over their physical 
bodies, they should have a claim of ownership in their personal information. 
Moreover, this claim of ownership should be exclusive to the individual. 
Although there are some valid arguments that data such as patient health data 
is collectively owned by the community,82 these arguments generally support 
research and advances made for the benefit of the community. The discussion 
of personal information in this paper is limited to data about an individual 
considered for individual purposes, not for collective research purposes.
 To define this property right, I use Schwartz’s idea of property as a 
bundle of rights.83 However, I simplify Schwartz’s approach to specify what 
rights individuals maintain and which rights they may give to a company. A 
property right in personal information should include the right to access the 
information, the right to exclude others from accessing the information, and the 
right to alter the information.84 The right to dispose or transfer ownership is not

80  John Locke, Second Treatise of Government, 11 (1690) 
81  Roe v. Wade, 410 U.S. 113 (1973). 
82  Angela Ballntyna, How should we think about clinical data ownership? Journal of Medical 
Ethics (2020). 
83  Schwartz, supra, at 2095. 
84  Charles Fried. Oxford Essays in Jurisprudence by A.G. Guest, Col. L. REV. 61 No. 7, 1384 - 
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present in the bundle of rights for personal information because the original 
owner - the individual whose information this is - cannot surrender control of 
this information. This qualification of the property right in personal information 
ensures that individuals cannot sell themselves, if their information is conceived 
to be an extension of the self. This also protects individuals from making 
decisions about providing data that they would like to reverse. The only way they 
would not be able to do this is if they sold their data entirely and gave up this 
property right.
 Schwartz mentions a use-transferability restriction, which I rename 
as the “right to access.” Obviously, individuals have the right to access their 
personal information; in fact, this is often information they inherently know. 
This right to access is the only right in this bundle that an individual can sell to 
a data company. The company can then use this data to extract value from it. 
However, this right can be revoked at any time, thus the data should be stored 
in a secure location to which the company has access, but from which it cannot 
copy and store data for its own purposes. This is similar to workout equipment 
at a local gym. If people want to use this equipment at the gym, they can pay a 
membership fee to access and use it at the gym, but this does not mean they can 
take the equipment home. Schwartz also specifies that his use-transferability 
restriction will allow the individual to specify the exact uses of the data.85 This 
can be specified in the licensing agreement that establishes the terms of the right 
to access for the data company.
 I advocate for the implementation of a licensing system based on trade 
secrecy rules as suggested by Samuelson. The personal information market 
should be structured using a licensing system rather than a traditional market for 
a good because of the many default rules that must protect personal information 
and protect one’s privacy.86 While Schwartz seems to suggest that a traditional 
market can accommodate the unique needs of personal information, there would 
be no precedent for an infomediary-like entity to intervene in these transactions.87

Even in the example of a real estate agent aiding in executing the transactions of 
selling a house, the house does not have a use-transferability restriction on it, and 
therefore could be sold more easily than access to one’s personal information. 
Thus, a licensing approach would better capture the many restrictions on 
transactions of personal data.
 The hybrid property-based licensing system should not adopt Basho’s 
construction of a licensing approach based on UCITA for three main reasons. 
First, UCITA is controversial and has not been adopted by every state. Basing the 
licensing of personal information on an act that only two states have adopted

85  Schwartz, supra, at 2098. 
86  Samuelson, supra, at 1137. 
87  Schwartz, supra, at 2069. 
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since 2001 would not be promising for the widespread adoption of this 
approach.88 Some of the problems with UCITA are that it allows shrink-wrap 
licenses which require customers to accept the terms of agreement before 
reviewing them, reduce consumer rights by not transferring ownership to them, 
and place the control in the hands of the licensor.89 This is a significant reason 
against basing a personal information licensing system on UCITA, because if it 
has not been adopted on its own, a modified version is less likely to be adopted 
than a separate law governing solely personal information transactions. Second, 
UCITA applies mainly to computer information transactions with a company 
who is licensing software or online access as the licensor. In personal information 
transactions, the individual is the licensor and thus will have the upper hand 
in the agreement. Basing personal information transactions on the same rules 
as those established for computer information companies is likely to cause 
confusion. Finally, UCITA includes some provisions that are not favorable to 
individual control of personal information. Chiefly, “section 307 provides that 
that ‘[n]either party is entitled to any rights in new versions of, or improvements 
or modifications to, information made by the other.’”90 Although this would 
work for standard computer information, changes to personal information would 
be made by the individual, such as a name change or address change. It would 
be absurd to think that the individual would then lose rights over this updated 
information. However, there could also be cases in which data companies 
combine and produce new information by aggregating personal information 
from a large sample of individuals. Those marketing insights would likely be 
considered the company’s property because they combined information that, 
separately, each individual would not have access to.
 Samuelson’s construction of a licensing system based on trade secrecy 
rules would be a better approach to establishing a legal basis for personal 
information transactions. Trade secrets are a form of a firm’s intellectual 
property, which fits the notion that personal information is a different form of 
intellectual property. Trade secrecy law makes the use of trade secrets illegal 
when they are acquired through improper means or if the acquisition involves a 
breach of confidence.91 Furthermore, licensing law accommodates the intentions 
of the licensor even if they have not explicitly identified a limitation on use.92 
These properties of trade secrecy law map well to the principles of data privacy 
and thus could be modified to conform to the technicalities of personal data. 
However, three concerns with using trade secrecy are: that trade names or

88  Brian D. McDonald, The Uniform Computer Information Transactions Act, Berkeley 
Technology L. Journal, 16 No. 1, 461 (2001) 
89  Id. 
90  Basho, supra, at 1534. 
91  Restatement (Third) of Unfair Competition § 42-43 (1995). 
92  Samuelson, supra, at 1156. 
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trademarks may actually be more analogous to personal information, reverse 
engineering to figure out trade secrets is legal, and inadvertent disclosure of trade 
secrets leaves that information unprotected.93

 First, the definition of a trade name aligns closely with the definition of 
personal information, which identifies a person rather than a business. A trade 
name is defined as

a word, name, symbol, device, or other designation, or a combination 
of such designations, that is distinctive of a person’s business or other 
enterprise and that is used in a manner that identifies that business or 
enterprise and distinguishes it from the businesses or enterprises of 
others.94

In contrast, a trade secret is often defined as a lucrative process for an industry 
that a company has an interest in protecting. Using trade secrets contradicts my 
solution’s interest in preserving ownership with the initial owner, because while 
trade names can be licensed for use to another, they can also be sold to another 
- which should be avoided for personal data.95 However, this discussion simply 
concerns semantics, and as Samuelson intended trade secret default rules to 
provide a template for a licensing system, the licensing system can be constructed 
for personal information to account for these technical differences.
 The latter two issues also concern the construction of trade secrets 
specifically and could be adjusted in the personal information context. However, 
they are still useful to note. In the default rules for trade secrets, although use 
of trade secrets acquired through “improper means” is illegal, the definition of 
improper means does not include reverse engineering or inadvertent disclosure.96 
Thus, under trade secrecy law, a business might “accidentally” discover a secret 
by figuring out a process on its own, or because the company with the trade secret 
has mistakenly revealed it. When data companies use data they collect, such as 
search terms, to predict an individual’s characteristics or personality traits, they 
are essentially “reverse engineering” a person’s personal information. his may 
be a way to find out undisclosed personal information about an individual with 
data they did provide, which the licensing system solution may want to prevent 
by defining reverse engineering as an improper means of acquiring personal 
information. It would be more difficult to prevent individuals from revealing 
personal information accidentally, but the main question with both of these 
issues is whether to penalize data companies from using personal information 
discovered through reverse engineering or inadvertent disclosure.

93  Miceli, supra, at 202. 
94  Restatement (Third) of Unfair Competition § 9 (1995).
95  Id. at 34. 
96  Id. at 46. 
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I argue that it should be illegal for data companies to use such information 
under personal information default rules, because this would allow for abuses 
of the licensing system in which data companies could persuade unassuming 
individuals to reveal their data without proper licenses.

Addressing the Limitations of My Approach
 The three main limitations of the Schwartz-Samuelson approach are: 
that selling a right to access personal information is immoral, that propertizing 
personal information is not a sufficient incentive to ensure that individuals protect 
their own privacy, and that high transaction costs will disincentivize parties from 
participating in the licensing market.

Immorality Argument
 One of the main criticisms that Samuelson raised about the property 
approach was that establishing a property right in personal information simply 
to protect user privacy would be morally obnoxious.97 If information privacy 
is viewed as a fundamental civil right, establishing a market to sell this 
right to privacy would be inconsistent with this value. Samuelson compares 
commodifying this right to commodifying voting rights.98 I have addressed 
the argument that one should not be able to sell one’s self; however, because 
my approach allows an individual to sell only the right to access personal 
information, this criticism can still apply to my approach as it can allow for 
disparities in the right to privacy based on income inequality.
 One example of a constitutional right that has been commodified is 
the Sixth Amendment right to counsel.99 Although the Constitution guarantees 
representation for criminal defendants, there is a large market for criminal 
defense attorneys to improve the defendant’s chances of succeeding at trial. 
In fact, hiring a good defense attorney can be crucial to obtaining the other 
rights promised by the Sixth Amendment such as a speedy and public trial and 
an impartial jury. Still, it is important to acknowledge that the injustice in the 
United States criminal justice system could be partially attributed to the market 
for defense attorneys. Just because this market exists does not mean it is morally 
good.
 Nonetheless, the right to privacy is a unique right, as each individual 
has a different conception of privacy.100 While one person may not be okay with 
revealing their birthday to strangers, another person who likes being celebrated

97  Samuelson, supra, at 1143. 
98  Id. 
99  Paul Marcus, Why the United States Got Some (But Not a Lot) of the Sixth Amendment Right to 
Counsel Analysis Right, 21 St. Thomas L. Rev. (2009), https://scholarship.law.wm.edu/facpubs/62. 
100  Frank T. Beke, Felix Eggers, & Peter C. Verhoef, Consumer Informational Privacy: Current 
Knowledge and Research Directions, (2016). 
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by everyone might want to give out this information. Privacy, as I have defined 
it in this paper, is about understanding how one’s personal data is used and 
how control is maintained over access to that data. With regards to voting 
rights, society has an interest in ensuring that each individual expresses their 
opinion through a vote rather than selling this right to another person with 
a different opinion. With regards to privacy, society ought to instead afford 
protection for privacy while allowing some individuals to reveal their personal 
information if they would like to. Thus, protecting a right to data privacy through 
commodification of personal data seeks to give individuals the control to protect 
their own privacy, and a property approach would best allow for the individual to 
determine how much data they are willing to provide.
 In the current state, in which protecting privacy depends on filing 
expensive lawsuits, the right to privacy appears restricted from disadvantaged 
individuals anyway. Still, there could be the threat of disadvantaged individuals 
selling the right to access their data because they need the money, even if this 
decision does not reflect their privacy preferences. Because this appears to be an 
issue with systematic inequality in society, I defer this discussion.
 Furthermore, in contrast to the freedom of speech, which is a claim by 
an individual on the government, the right to privacy discussed here is a claim by 
an individual on a company. A company is recognized as a person under the law 
as well, and protecting the claim of one person on another person requires law 
enforcement and the court system to police and adjudicate these conflicts. If “data 
police” were established to monitor the Internet to protect privacy violations, 
they would be faced with an extreme amount of complaints by individuals and 
would likely not have the capacity to deal with minor, “harmless” issues. Instead, 
transactions enforced by licensing contracts could institute this enforcement with 
a technological solution, which I will expand on in the next section.

Insufficient Incentive Argument
The second criticism of my approach is that it will not successfully incentivize 
individuals to inform themselves about data practices and protect their own 
privacy, which is my proposed goal. As I have previously addressed, each 
transaction between an individual and company is likely to be of very small 
monetary value.101 Data subjects may make the same careless decisions that 
they do when currently providing data just to get to their favorite website more 
quickly. If individuals are simply motivated by money and do not have a strong 
sense of their preferences over data privacy, they may choose the option that 
would maximize the money they receive from the transaction without

101  Rojas-Lozano v. Google, Inc., Civil Action No. 15-10160-MGM, (D. Mass. Aug. 12, 2015).
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considering the relevant risks.102 
 The ultimate goal is to provide individuals with incentive to inform 
themselves, but I admit that this would require a significant cultural shift. The 
intermediate objective in attaining this cultural shift should be to give individuals 
the best-case scenario to inform themselves and make a sound choice over their 
data. I do not intend for this approach to severely reduce the amount of data 
provided to companies; in fact, that would probably decrease society’s overall 
benefit from data in creating better technology and services. However, if the 
licensing approach requires the individual to complete more steps to enter into 
a personalized contract with companies over data access and have the option to 
then redact access to their data, individuals will be forced to think a little bit more 
about these decisions and will learn about their privacy preferences over time. 
This cultural shift will be aided by new platforms to execute these contracts and 
the introduction of regulations that governments should publicize and educate 
their citizens about.

High Transaction Costs Argument
 Current transaction costs to exchange personal data are very low from 
both the individual’s and the data company’s perspectives.103 The licensing 
approach would inevitably increase transaction costs, in terms of time if nothing 
else. However, it is implausible to think that higher transaction costs would 
disincentivize individuals from providing their data. Ultimately, individuals will 
want to provide their data in order to participate in online transactions, social 
media platforms, and the Internet as a whole. The larger issue may be on the 
side of data companies, especially smaller data companies who cannot afford 
higher transaction costs and thus may not be able to collect data.104 Under the 
licensing approach, the default rule does not allow companies to sell the right to 
access data to third parties. Therefore, it is likely that many individuals would 
not take the affirmative step to allow companies to sell data to third parties, 
either to protect their privacy or because they were lazy. Smaller companies may 
be affected from not being able to afford to pay individuals for their data and 
simultaneously not having access to this data from another party.
 The CCPA has limited its application to companies with an income 
of over $25 million and with a majority of their revenue derived from 
selling personal information; The licensing system could be limited to such 
companies.105

102  Cynthia E.Cryder, Alex John London. Kevin G.Volpp. George Loewenstein, 
, Social Science & Medicine, Vol. 70, Issue 3, (2010). 
103  Rojas-Lozano v. Google, Inc., Civil Action No. 15-10160-MGM, (D. Mass. Aug. 12, 2015). 
104  Basho, supra, at 1529. 
105  California Consumer Privacy Act Fact Sheet (October 10, 2019). https://www.oag.ca.gov/
system/files/attachments/press_releases/CCPA%20Fact%20Sheet%20%2800000002%29.pdf
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However, the issue of transaction costs will greatly depend on the implementation 
of the licensing system for personal information. I recommend using blockchain 
as an implementation tool in the next section, chiefly because it is likely to reduce 
transaction costs to a level that would eliminate this limitation.

Implementing the Licensing System
 Implementing an effective licensing system for personal information 
requires a technological solution that can enable quick, yet secure transactions 
for individuals and data companies. This solution must achieve three main 
objectives: the first is choice, it must provide individuals with a fair set of options 
of what to do with their personal data and the implications of those choices; the 
second is control, it must protect the individual’s data under the option that they 
have selected; and the third is transparency, it must provide a simple record of 
what is happening with the individual’s data.
 One proposed method to implement this system is with infomediaries, 
which are trusted electronic agents that would act as a filter between individuals 
and data companies.106 An infomediary could help an individual and company 
negotiate a licensing agreement for the individual’s data and then ensure that 
only authorized personal information is accessed by the company. Using 
infomediaries could help individuals with recognizing and understanding their 
choices and keep companies accountable for being transparent with how personal 
information is being used, achieving the first and third objectives.107 If the 
data company is sufficiently transparent about its actions with an individual’s 
personal information, an infomediary could track the company’s compliance 
with the individual’s data sharing choice, achieving the second objective of 
control. However, the data company could easily hide information from both the 
infomediary and the individual. Infomediaries on the market today, such as Digi.
me, attempt to help users gain this control.108 Yet, the infomediary market has not 
gained traction, possibly because most individuals still do not recognize a need to 
invest in protecting their privacy and because infomediaries have failed to build 
trust with individuals.109

 Another method to implement the licensing system would be using 
blockchain, which would eliminate the need for an infomediary to monitor 
these transactions. Blockchain uses a distributed ledger and cryptography, two 
characteristics that make it useful for the licensing system.110 The idea of a 

106  Basho, supra, at 1528. 
107  Basho, supra, at 1528-1529. 
108  Digi.me, https://digi.me/what-is-digime/ 
109  John Hagel III and Marc Singer, Net Worth, (1999), p. 30-34. 
110  Balazs Bodo, Daniel Gervais, & Joao P. Quintas, Blockchain and smart contracts: the missing 
link in copyright 110 licensing? International Journal of Law and Information Technology, (Sep 
2018), p. 314.
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distributed ledger is similar to a book ledger used to record transactions, but 
it is distributed to all participants in a network so that everyone can view the 
transactions. When a transaction is approved through a public verification 
system, a block containing data about the transaction, such as the personal 
data transacted, can be appended to the blockchain.111 In order to protect the 
information on the blockchain, each user receives a public key and private key 
which can be manipulated to ensure that only intended recipients can receive 
certain messages.112 The private key is like a personal password that allows one 
to access one’s account securely. The public key allows others to identify the 
account they wish to transact with. Smart contracts are computer code that is 
written onto the blockchain to specify conditions that will allow a transaction to 
occur.113 The code can verify whether a transaction meets these conditions and 
allow only valid transactions to be executed, which means smart contracts could 
serve as self-executing licensing agreements.114 These contracts could then enable 
payments from data companies to individuals for their personal information at 
low costs because of their automatic nature.115 A blockchain system could thus 
allow the licensing system to achieve transparency by allowing all users to 
observe transactions of personal data on the blockchain, and it could use smart 
contracts to approve transactions of data that meet the specified requirements 
provided by the individual.
 One example of a transaction on the blockchain under the licensing 
system would be a user selling the right to access their name, email, and birthday 
to Google when creating a Gmail account. First, they would encrypt this data 
and initiate a transaction on the blockchain. The user could send an encrypted 
message with a decryption key for their data, which Google could then decrypt 
with its public key and then decrypt the user’s data.116 In exchange for providing 
this data, Google could pay tokens that have monetary value or value on the 
Gmail platform, such as the ability to gain more features on email.117 To allow for 
this data sharing to continue as the individual used Gmail, a smart contract could 
be written to codify their preferences for sharing data to automatically execute

111  Andrew Arnold, Here’s Why More Enterprises Are Considering Blockchain As Data Privacy 
Solution, Forbes, (2019), https://www.forbes.com/sites/andrewarnold/2019/01/02/heres-why-more-
enterprises-are-consideringblockchain-as-data-privacy-solution/#1dcdebb7cb73. 
112  Jeff Herbert and Alan Litchfield, A Novel Method for Decentralised Peer-to-Peer Software 
License Validation Using Cryptocurrency Blockchain Technology, (ACSC 2015), p. 29. 
113  Bodo et al., supra, at 315-316.
114  Id.
115  Bodo et al., supra, at 316. 
116  Guy Zyskind, Oz Nathan, and Alex Pentland, Decentralizing Privacy: Using Blockchain to 
Protect Personal 116 Data, 2015 IEEE Security and Privacy Workshops, (May 2015), p. 2-3. 
117  Ariel Zetlin-Jones and Bryan Routledge, What is a corporate blockchain?, IBM Blockchain 
Blog, (Jan 2019), https://www.ibm.com/blogs/blockchain/2019/01/what-is-a-corporate-blockchain/. 
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data-sharing transactions that they would approve.118 However, the clear issue 
with this transaction is that on the blockchain, there is no way to protect the 
user’s right to revoke access to this data, because once Google accesses this data, 
it can store it and keep it forever. Furthermore, there would be no way to control 
Google’s ability to pass on this data to a third party, as the smart contract would 
likely be enforceable only between the individual and Google.
 Thus, an alternative use of blockchain might allow Google to never view 
personal data but only run computations on it and view the results.119 In this type 
of transaction, if a user sells their right to data access, Google will not be able to 
decrypt the data itself. Rather, the decryption key might be used to allow Google 
to run its algorithms on the data within the blockchain to obtain the results it 
requires. If Google can only then see the results of its algorithms, it will never 
have to view the user’s personal information. However, Google would still gain 
the same value from that personal information and pay for its value. This idea, 
called federated learning, is already being explored by companies such as Google 
to ensure privacy while conserving their power.120

 One serious concern with this approach would be that the purpose of 
Google’s algorithms is to predict characteristics about an individual to sell to 
third parties.121 Thus, the point of Google’s obtaining an individual’s personal 
information is to figure out more personal information to reveal to third parties. 
Shielding personal information from Google just for it to use the results of these 
algorithms means that Google and third parties will likely invade user privacy 
by predicting characteristics about them. However, there is little to be done to 
prevent Google from using predictive algorithms to sell information to third 
party marketers entirely. Preventing Google from viewing personal information 
directly protects the individual much more than the current system.
 To implement a blockchain system, a regulation would still need to be 
passed either at the national or international level. The GDPR and CCPA are both 
strong efforts to protect privacy through the regulatory approach, and they intend 
to establish a right of ownership over one’s personal information. However, a 
new regulation passed with the licensing system approach would incentivize 
individuals to become informed participants in the exchange of their personal 
information by codifying their privacy preferences in licensing agreements and 
observing the actions companies take with their personal information. There is 
enormous potential for governments to use blockchain for many essential

118  Bodo et al., supra, at 315-316. 
119  Zyskind et al., supra, at 3. 
120  Brendan McMahan & Daniel Ramage, Federated Learning: Collaborative Machine Learning 
without Centralized Training Data, (2017), https://ai.googleblog.com/2017/04/federated-learning-
collaborative.html. 
121  Tufekci, supra, at 210. 
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functions.122 Although adaptation of blockchain would require education for 
government officials and the public alike, adapting a licensing system to protect 
privacy would fit well with these advancements in government function.

122  Svein Olnes, Jolien Ubacht, Marijn Janssen, Blockchain in government: Benefits and 
implications of distributed ledger technology for information sharing, Government Information 
Quarterly, Vol 3, Issue 3, (Sep 2017). 
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IV. Conclusion

As technology improves and data companies require personal information 
to fuel increasingly complex algorithms and processes, it is crucial that data 
privacy be carefully examined. The status quo cedes control over an individual’s 
personal information to a company, but establishing a property right over one’s 
personal information will return control to the individual. A hybrid licensing 
system based on the scholarship of Schwartz123 and Samuelson124 will codify a 
regulated market for personal information. When such a market is established, 
individuals will have the incentives to consider their own privacy preferences and 
make informed decisions about which information they are willing to reveal and 
which companies they will allow to access their information. While blockchain 
is a strong potential platform to implement this licensing system, regulatory 
bodies must work with experts, data companies, and individuals to develop this 
system to ensure that all individuals can protect their interest in their personal 
information.

123  Paul Schwartz, Property, Privacy, and Personal Data, Harvard Law Review Vol. 117, No. 7, 
(May 2004). 
124  Pamela Samuelson, Privacy as Intellectual Property, 52 Stan. L. Rev. 1125 (2000). 
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ARTICLE

JUDICIAL REVIEW: UNDERSTANDING CLASSICAL ADAP-
TATIONS FOR CONTEMPORARY SOCIETY

Jacob Maxwell Boarnet, University of California Irvine
_________________

Abstract 

Judicial review grants the American Judiciary the power to recognize unlawful 
legislature in accordance with Constitutional rights. One of the main functions of 
judicial review is to recognize breaches of fundamental rights in order to protect 
those that have been historically maltreated. Two prominent socio-legal theories 
for reviewing legislation are the legal perspective, which emphasizes maintain-
ing tradition and customs, and the political perspective, which contextualizes 
the precedent and modifies to reflect social and cultural growth. This study uses 
a qualitative coding system to explore the relation between theory and prac-
tice with seven Supreme Court cases as the archival data. Our hypothesis was 
that verdicts in favor of the marginalized plaintiff would include more politi-
cal statements in their court opinion, and verdicts in favor of the defendant(s) 
would include more legal statements. These seven cases were selected to include 
demonstration across time and representation across a diverse range of sociolog-
ical minority categories. Through the content analysis of each case’s majority, 
concurring, and dissenting opinions, we were able to explore relations between 
the theoretical perspectives used and the concluding case verdict. Results demon-
strate that two of the seven cases (Brown v. Board and Obergefell v. Hodges) 
included more political statements, with those also being the cases that ruled in 
favor of the marginalized plaintiffs. The results exhibit that a more political ap-
proach is most effective in addressing marginalization, and that secluding consid-
erations of morality and historic inequality can result in verdicts not favorable to 
the marginalized.

Keywords: judicial review, marginalization, theoretical perspectives, political, 
contextualist, legal, traditionalist, originalist, Supreme Court cases, archival 
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Judicial Review: Understanding Classical Adaptations for Contemporary 
Society

 
  A considerable amount of society’s most prominent technological 
advancements were crafted due to the creation of electricity, such as computers, 
refrigerators, cellular devices, and air conditioners. If Thomas Edison had never 
constructed the light bulb, modern innovators might have attempted to use 
candles or other forms of illumination to fashion these devices.1 It seems satirical 
to consider using archaic modes of illumination to launch some of the most 
historic technological developments. Nevertheless, this is analogous to the United 
States’ current legal structure. Attempting to limit a rapidly evolving society to 
the confines of the late eighteenth and early nineteenth centuries is equivocal to 
using a candle as the energy and light source for a refrigerator. 
 Many legal and judiciary processes were created centuries ago, but social 
norms have since shifted and the cultural fabric of twenty-first century society 
is drastically different. If current legislative and judiciary processes are not fully 
representative of contemporary societal concerns, there can be unfavorable 
implications for minority communities. Every individual is influenced by legal 
and judiciary systems in some way, regardless of whether they directly encounter 
those systems. Personal thoughts, behaviors, and actions are influenced by 
understandings of laws and how the consequences of breaking these laws have 
a personal impact.2 A 2018 study by scholar T. Clark and colleagues found that 
the progressive perceptions the Supreme Court had in Unites States v. Windsor 
(2013) markedly influenced how the public then discussed same-sex marriage.3 
Though this conscious consideration of the law may be more prominent in some 
people rather than others, the underlying thought process is present for most 
everyone to some degree. 
  The American legislature can be used as a tool for social change, and to 
rectify injustices toward marginalized people.4 Due process recognizes individual 
protection of rights, and equitable procedures of the law as a legal requirement.5 

1   Michael E. Moran, The light bulb, cystoscopy, and Thomas Alva Edison. 24(9) J. of 
Endourology, at 1395-1397 (2010). Doi: 10.1089/end.2010.0420
2   Susan A. Bandes & Jeremy A. Blumenthal, Emotion and the law. 8 Ann. Rev. of Law and Soc. 
Sci, 161-181 (2012) Doi: 10.1146/annurev-lawsocsci-102811-173825
3   T. Clark., J. Staton, Y. Wang, E. Agichtein, Using Twitter to Study Public Discourse in the Wake 
of Judicial Decisions: Public Reactions to the Supreme Court’s Same-Sex Marriage Cases. 6(1) J. 
of Law and Cts., at 93-126 (2018).
4   Paula Castro. Legal, Innovation for Social Change: Exploring Change and Resistance to 
Different Types of Sustainability Laws. 33(1) Pol. Psychol., at 105-121 (2012) Doi: 10.1111/j.1467-
9221.2011.00863.x
5   Louis H. Pollak, Racial Discrimination and Judicial Integrity: A Reply to Professor Wechsler. 
108(1) U. Pa. L. Rev., at 13-18 (1959).
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Nevertheless, debates emerging since the latter half of the twentieth century 
are concerned with the inability to implement fair treatment through the current 
judiciary process.6 Our objective with this study is to understand how the 
classical judiciary process judicial review can be adapted to meet the needs 
of contemporary society. Conducting archival research on Court verdicts can 
affirm the role the legal and sciences has in ensuring a legislature that reflects all 
individuals in a nondiscriminatory manner.7

6  Id. 
7  C. Haney, The Fourteenth Amendment and Symbolic Legality: Let them Eat Due Process. 15(2) 
Law & Hum. Behav., 183-204 (1991). Doi: 10.1007/BF01044617 



95JUDICIAL REVIEW

Judicial Review
 The landmark notion of judicial review was established in the Marbury 
v. Madison case.8 Marbury v. Madison (1803), which centered around political 
figures John Adams and Thomas Jefferson, was a debate over political power 
and enforcement in the executive branch.9 After John Adams lost the popular 
vote to Thomas Jefferson in the 1800 presidential election, Congress went 
through excessive lengths to preserve aspects of federalism prior to the transfer 
of office.10 Just four days before Jefferson’s inauguration, Congress passed the 
Judiciary Act of 1801 permitting 16 new circuit judges and 42 new Justices of the 
Peace to be appointed. The power to appoint without Jefferson’s approval was 
established by the Judiciary Act of 1789. This act instituted a Supreme Court but 
left the subordinate federal courts in the control of Congress.11

 Though appointed during Adams’ presidency, these new judges and 
Justices of the Peace were not processed for validation until Jefferson’s term 
began. Thus, Jefferson’s appointed secretary of state, James Madison, now had 
the control to deliver the commissioning documents for these newly elected 
judges.12 Following Madison’s refusal to deliver the commissions, newly 
elected Justice of the Peace William Marbury petitioned the Supreme Court 
for Madison’s compliance.13 The Supreme Court’s objective was to assess 
Marbury’s right to receive his commission and Madison’s need to oblige; 
however, the Justices ultimately considered and questioned the legitimacy of the 
Judiciary Act of 1789.14 Eventually, the Supreme Court’s verdict declared that 
the Judiciary Act of 1789 contradicted the Constitution, which in turn refuted 
the power in demanding Madison to deliver the commissioning documents.15 
The Supreme Court recognized that the use of the Judiciary Act as a tool for 
federalist domination to mandate validation for the appointed judges and Justices 
was unconstitutional. Nevertheless, there was no establishment allowing them 
to formally declare the Act unconstitutional. The principle of judicial review 
was thus established, giving the Supreme Court the power to declare a law 
unconstitutional.16 

8  William W. Van Alstyne, A Critical Guide to Marbury v. Madison. Duke L.J. 18(1), at 1-47 
(1969).  
9  William E. Nelson, Marbury and the Crisis of 1801-1803, in Marbury v. Madison: The Origins 
and Legacy of Judicial Review, at 90-107 (2d ed. 2018). 
10  Van Alstyne, supra note 8. 
11  Justin Crowe, Building the Judiciary: Law, Courts, and the Politics of Institutional 
Development (2012). 
12  Nelson, supra note 9. 
13  Id. 
14  Van Alstyne, supra note 8, at 3. 
15   Id. at 9.
16  Jack Rakove, The Origins of Judicial Review: A Plea for New Contexts, 49(5) Stan. L. Rev. 
1031-1064 (1997).
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The goal of judicial review is to ensure that all individuals are treated with 
dignity and receive maximum social welfare by recognizing legislation that is 
unconstitutional and inhumane.17 In Marbury v. Madison, the Justices recognized 
that Marbury’s request for judicial validation and a section of the Judiciary 
Act of 1789 went beyond the Judiciary’s original jurisdiction permitted in the 
Constitution.18 The fundamental question was whether Marbury had the authority 
to demand validation of his appointment as a Justice of the Peace. Marbury v. 
Madison is a classic civil dispute, where Marbury’s complaint was in accordance 
with the statute of the Judiciary Act of 1789.19

 Judicial review established the principles of grounding one’s legal 
argument in Constitutional doctrine as well as the principle of stare decisis—
the implementation of precedents in subsequent judicial decisions.20 However, 
many socio-legal theorists (labeled theorists hereafter) argue that the preceding 
introduction of judicial review was to rectify issues that are no longer relevant 
in our existing society.21 Marbury v. Madison and the succeeding legal era was a 
period of debates over civil disputes and common law, often related to property.22 
Though disputes of ownership and tenancy of property still exist today, theorists 
argue that our contemporary issues revolve around minority rights.23 Some 
theorists believe that the Supreme Court’s primary emphasis should be examining 
judicial scrutiny and identifying the minorities that have been historically 
marginalized.24 The fundamental separation between how scholars in the 
nineteenth century compared to the twenty-first century perceived judicial review 
is rooted in dissimilar understandings of societal issues. 

17  James Q. Wilson & Joan Petersilia, Crime and Public Policy, at 221-250 (2011). 
18  Keith E. Whittington, Repugnant Laws: Judicial Review of Acts of Congress from the Founding 
to the Present, at 38-59 (2019). 
19  W. J. Waluchow, A Common Law Theory of Judicial Review: The Living Tree, at 297-312 
(2007). 
20  Johnathan F. Mitchell, Stare Decisis and Constitutional Text, 110(1) Mich. L. Rev., 1-68 (2011); 
Id. 
21  William E. Nelson, CONCLUSION: The Relevance of Marbury to Judicial Review Today, in 
Marbury v.Madison: The Origins and Legacy of Judicial Review 147-154 (2018). 
22  Id.; Rakove, supra note 16; Waluchow, supra note 19.
23  Nelson, William E., The Judiciary as Protector of Minorities, in Marbury v. Madison: The 
Origins and Legacy of Judicial Review, 129-137 (2018); Pollak, supra note 5 
24  Whittington, supra note 18; Wilson & Petersilia, supra note 17. 
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Theoretical Frameworks
  There are several theories that scholars argue adequately reflect the 
intentions of judicial review. Since judicial review is designed to evaluate 
whether legislation is unconstitutional, theories discuss how perceptions of the 
judiciary process can produce effective decisions.25 Perspectives on effectively 
utilizing judicial review separates theorists into two groups: the legal perspective 
or political perspective.  

Legal perspective: 
 Perhaps the more traditional approach to viewing judicial and 
legal processes is the legal perspective, due to their strict adherence to the 
Constitutional language. The principles of this position prioritize (1) legal 
positivism, (2) judicial neutrality, and (3) legal hierarchy.26 Legal positivism is 
the philosophy that judges have an obligation to the guidelines of the lawmakers 
ratifying conventions.27 Substantively, this theory connotes that concerns of 
justice and social policy should remain separated from legal issues.28 For 
example, in University of Alabama v. Garrett (2001), the Court was solely 
concerned with determining if unconstitutional discrimination was present. The 
Court’s objective was not if discrimination was present, but rather if there was 
enough evidence to claim the discrimination as unconstitutional.29 Similar to 
legal hierarchy, which argues that morality and ethics are subordinate to factual 
claims in the Constitution, legal positivism is a prominent framework for the 
legal perspective.30 The third conception underlining the legal view is judicial 
neutrality, which is the theory that judges should treat all litigants equally.31 
Judicial neutrality is an aspect of due process, because they both attempt to 
prioritize fair treatment through the judicial system.
 These three concepts are the structure for the legal perspective, which 
was the framework for the majority of America’s late eighteenth and early 
nineteenth century judicial and legal establishments.32 Maintaining judicial 
neutrality and legal positivism are perceived as forming the division

25  Castro, supra note 4; Nelson, supra note 9, 129-137; Crowe, supra note 11; Eric A. Posner, 
Does Political Bias in the Judiciary Matter?: Implications of Judicial Bias Studies for Legal 
and Constitutional Reform., 75(2) U. Chi. L. Rev., 853-883 (2008); Larry Solum, Originalist 
Methodology. 84(1) U. Chi. L. Rev 269-295 (2017). 
26  Reidar Edvinsson, Quest for the Description of the Law, at 5-14 (2009) Doi: 10.1007/978-3-
540-70502-4; Nelson, supra note 9; Solum, supra note 25; Whittington, supra note 18. 
27  Edvinsson, supra note 26. See also: Nelson, supra note 9. 
28  Id.
29  Board of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356 (2001). 
30  Edvinsson, supra note 26.
31  Nelson, supra note 9. 
32  Solum, supra note 25. 
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between factual evidence and ethical concerns related to empathy.33 Returning 
to Alabama v. Garret (2001), the court’s concern was the amount of factual 
evidence, and they were not considering whether the plaintiffs were being 
marginalized unless it could determine unconstitutional discrimination.34 
According to this perspective, decisions should be made through an objective 
lens to eliminate implicit bias. The legal perspective acknowledges striving 
toward objectiveness through ensuring judicial decisions are made on the basis of 
neutrality and legal positivism/hierarchy.35

 Traditionalist/originalist perspectives. In addition to the legal 
perspective, the traditionalist/originalist perspectives emphasize comparable 
theories. These three terms (legal/traditionalist/originalist) are predominantly 
used interchangeably; however, only the traditionalist/originalist terms should 
be interchangeable. The originalist, or traditionalist, methodology is essentially 
a support for the umbrella category of the legal perspective.36 Originalist legal 
theory is associated with retaining fidelity to our Founding Fathers, Judge 
Marshall, and the values that they embodied.37 These theorists favor adherence 
to the initial intentions of the substantive values our country was established on, 
and that those values should be preserved through generations.38 The principles 
of legal positivism, legal hierarchy, and judicial neutrality are what molded 
the Constitution and its succeeding cases (e.g. judicial review). The originalist 
perspective supports maintaining the legal perspective’s theories within our legal 
and judicial systems.

Political perspective:
  Straying away from the theories of our Founding Fathers, the political 
perspective advocates that the judiciary can be a tool for social change through 
policy and reform. Within the last 70 years, legal scholars have formulated 
arguments for expanding judicial review to encompass the prominent concerns 
America is currently confronting.39 The theoretical components these theorists 
use are (1) symbolic legality and (2) recognizing that advances in our society 
signify enhancements in our legal perceptions. Symbolic legality’s initial 
definition referred to unenforced law, which indicated offenses that were 
technically illegal but not penalized in practice.40 However, the political

33  Edvinsson, supra note 26; Crowe, supra note 11. 
34  Board of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356 (2001). 
35  Edvinsson, supra note 26. 
36  Solum, supra note 25; Nelson, supra note 9 
37  Nelson, supra note 9. 
38  Id. 
39  Haney, supra note 7. 
40  Van Alstyne, supra note 8. 
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perspective has now shifted this term to conceptually represent the interplay 
between politics, ethics, and the law.41 
 The prominent emphasis embedded in the political perspective is 
understanding that the division between factual evidence and ethical concerns 
is blurring. Thus, it is exceedingly arduous for judges to attempt to decipher 
contemporary concerns without evaluating the political relevance. More 
specifically, current societal concerns are often related to addressing minority 
rights issues and the marginalization these communities experience.42 
 The political perspective completely separates from the legal 
perspective’s theories on judicial neutrality and legal positivism. Rather than 
view social justice and policy modifications through a neutral lens, these theorists 
recognize the historic societal divisions and marginalization of minorities; to 
reach the egalitarianism intended by judicial neutrality, these theorists suggest 
implementing adjustments.43 In addition, the political perspective claims 
that legal positivism is no longer relevant for contemporary society.44 Legal 
positivism refers to the separation of legality and morality, which limits the 
ability to recognize contemporary societal developments.
 Contextualist perspective. Within the literature, some theorists refer 
to the political perspective as the contextualist perspective.45 Contextualist 
and political are interchangeable labels, and both recognize that the social and 
cultural fabric of the United States is vastly dissimilar from what it was during 
the early nineteenth century. Theorists opposing the legal perspective are 
contextualizing and questioning the relevancy of those theories from centuries 
ago. Nevertheless, theorists of this perspective do not intend to completely 
disregard the values the United States of American was built upon.46 Rather, these 
theorists recognize the differences between contemporary society and the cultural 
fabric of the past. Political theorists suggest viewing aspects of the legislature and 
judiciary through a contemporary lens that venture toward fresh implementations 
embodying the context of our current society.47

41  Haney, supra note 7; John Ohlendorf, Politics, Constitutional Interpretation, and Media 
Ecology: An Argument Against Judicial Minimalism. 31(3) Harv. J.L. & Pub. Pol’y, 1139-1158 
(2008). 
42  Nelson, supra note 23; Pollak, supra note 5. 
43  Crowe, supra note 11; Posner, supra note 25; Wilson & Petersilia, supra note 17. 
44  Nelson, supra at note 21. 
45   Crowe, supra note 11; Solum, supra note 25.
46  Nelson, supra note 21.
47  Crowe, supra note 11; Posner, supra note 25. 
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The Current Study 
 The objective of this study is to continue building upon the existing 
literature on the effectiveness of judicial review for our current society. Using 
the legal and political perspectives, we will code statements that reflect one of 
the perspectives in select Supreme Court case opinions. Namely, these selected 
Supreme Court cases will all include a plaintiff whose argument regards 
minority rights. Through evaluating the perspectives in each court opinion, our 
objective is to connect the verdicts from each case with the perspectives used to 
support their rulings. This methodological approach should provide qualitative 
data that demonstrates possible patterns between court rulings and theoretical 
perspectives.48 Furthermore, this study should interpret how effective the Justices 
were in rectifying the issue brought forth, in relation to the perspectives used 
to support their reasonings (i.e., legal or political).49 The broad goal of this 
research is to determine whether judicial review appropriately recognizes the 
necessities of our modern community and implements decision-making from a 
nondiscriminatory perspective. 

Research question, hypotheses, and predictions: 
  This study aims to examine the relation between theory and practice to 
begin to explore judicial review’s role in recognizing current societal concerns. 
More particularly, our research question asks which theoretical perspective 
(i.e., legal or political) will result in a verdict that recognizes marginalization 
by resolving the issue brought forth by the plaintiff. We hypothesize that the 
selected court cases will exhibit descriptive phrases that signify either the legal or 
political perspectives. These phrases will be used as the archival data to provide 
information about our research question. We hypothesize that verdicts that are 
concerned with rectifying wrongs towards minority groups will include more 
political perspective statements, and vice versa for the legal perspective. Namely, 
we presume that verdicts in favor of the marginalized plaintiff will include more 
political/contextualist statements in their majority opinion, whereas verdicts 
in favor of the defendant(s) will reflect a more legal/traditionalist/originalist 
approach. Lastly, we predict that the majority opinions that apply the political 
perspective will strive for verdicts that implement policy changes to rectify 
wrongs toward marginalized groups. 
 We also hypothesize that more current cases (i.e., late twentieth and early 
twenty-first centuries) will include a greater proportion of descriptive phrases 
that represent the political perspective. As such, we presume the mid-to-late 
twentieth century will include statements that are more representative of the legal 
perspective. Another expectation is that noteworthy Supreme Court cases that

48  Haney, supra note 7. 
49  Id. 
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embody political content revolving minority rights will offer more detectable 
data.50 
 Our overarching objective and expectations with this archival research 
is that it will offer more insight on how judicial review has, or has not, 
been successful in representing minority communities. The American legal 
and judiciary systems should be equitable for all citizens, and overlooking 
marginalization needs to be understood and addressed in order to fully achieve 
the egalitarian society ensured by the Declaration of Independence ensures. 

Method
Supreme Court Cases
  Qualitative data for this archival study were selected from seven 
Supreme Court cases. The cases were selected based on criteria that would 
contribute variation with regard to time period and case content. The first 
criterion was the year of the cases, where we opted to generate variation and 
representation across time by selecting cases from different decades. Starting 
with the preceding decade (i.e., 2010 to 2019), we organized all of the Supreme 
Court cases within this decade, and then moved backward to the 2000s, 
1990s, 1980s, 1970s, 1960s and concluded with the 1950s. This study aims to 
observe these theoretical frameworks in the context of contemporary societal 
concerns; thus, we began with the most current decade, and proceeded in reverse 
chronological order to account for the most relevant disputes. By having seven 
court cases (i.e., one from each decade), we also accounted for feasibility 
and validity. We included a number of cases that were feasible for reviewing, 
represented contemporary society, and extended enough through history where 
multiple judicial perspectives and philosophies could be evaluated.51 
 The second, and most focal, criterion for selecting court cases was 
diversity in content being brought forth to the Court. Since this study’s objective 
is addressing marginalization, we selected cases that would reflect a diverse and 
ideally representative range of marginalized groups. According to scholar John 
Edwards, the most prominent sociological categories of minorities are based on 
(I) race/ethnicity, (II) gender, (III) economic status, (IV) religion, (V) citizenship 
and documentation status, and (VI) sexual orientation.52 Extending from these 
six characteristics, we added a seventh -- (VII) disabilities -- because the law 
includes disability as a protected characteristic through disability discrimination 
law.53 After selecting the seven categories, we then arranged each decade’s

50  Castro, supra note 4; Id.; Posner, supra note 25. 
51  Christopher L. Eisgruber, The Next Justice: Repairing the Supreme Court Appointments 
Process, at 98-123 (2007).  
52  John Benjamins, Minority Languages and Group Identity: An Introductory Overview (2010). 
53  Samuel Bagenstos, Law and the Contradictions of the Disability Rights Movement, at 33-54 
(2009).
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list of cases based on them. We also added an 8th section -- (VIII) Other -- 
for cases that were not relevant to the study’s objective and should thus not 
be included. After each decade’s cases were arranged, we read through brief 
descriptions of each case to determine which would be the representative case 
for each decade. In addition, during the selection process, we ensured that each 
of the seven classifications were represented once to have a diverse group of 
“participants.” 
 Thus, the Supreme Court cases selected were: 
 1. Brown v. Board of Education (1954), which brought up the question of 
whether racial segregation in schools was discriminatory against Black children. 
 2. Hoyt v. Florida (1961), which brought up the question of whether 
women receiving an automatic exemption from jury duty was discriminatory 
against women. 
 3. San Antonio Independent School District v. Rodriguez (1970), which 
brought up whether the Texas tax expenditure system for public education was 
discriminatory against poorer families. 
 4. Goldman v. Weinberger (1986), which brought up whether prohibiting 
military personnel from wearing religious accessories was a violation of freedom 
of religion (First Amendment). 
 5. Immigration and Naturalization Service v. Elias-Zacarias (1992), 
which brought up questions regarding justification for an immigrant seeking 
asylum in the United States. 
 6. Board of Trustees of University of Alabama v. Garrett (2001), which 
brought up whether individuals could seek money damages under the Americans 
with Disabilities Act (ADA) of 1990. 
 7. Obergefell v. Hodges (2015), which brought up the legalization of 
same-sex marriage, and whether prohibiting it was discriminatory against same-
sex couples. 

Procedure and Study Design
 We used the Public Access to Court Electronic Records (PACER) 
database to access the court opinion manuscripts for the seven selected cases. 
This includes any applicable concurring and dissenting opinions for each case, 
in addition to the majority opinion. Depending on the date of the case, PACER 
did not have the manuscripts uploaded; thus, accessible PDFs from Cornell Law 
School were used. Each of the transcripts were reviewed through a qualitative 
single coding system. In accordance with the objective of this study, the 
system for qualitative coding was focused on deciphering phrases, statements, 
and opinions of the Justices reporting in the opinions. Through reading each 
manuscript, our objective was to code quotations that demonstrated the legal or 
political perspectives.
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Determining Legal vs. Political
 We documented any statements that reflected our understanding of 
the legal perspective related to judicial neutrality, legal positivism, and legal 
hierarchy. As such, any statements that were solely concerned with the legality 
of the case were marked as a legal perspective statement. Statements by a Justice 
that emphasized focusing on the factual evidence of the case were also marked 
as a legal perspective statement. In addition, statements that reflected a desire to 
maintain the intentions of the founding lawmakers and judiciaries were coded as 
a legal perspective statement. 
 In contrast, the political perspective embodies advocating for the 
judiciary as a tool for social change. Therefore, statements that concerned 
symbolic legality or observing the case through a combined lens of politics, 
ethics, and law were coded as reflecting the political perspective. Statements 
that reflected maintaining neutrality and legal positivism as not feasible due to 
the nature of the case were also coded as a political perspective statement. In 
addition, any statements that reasoned the past is not always the precedent and 
the law should represent evolving societal norms were coded as reflecting the 
political perspective. Overall, any comments that concerned ethics, morality, 
social reform, and contextualizing the case through a contemporary lens were 
coded as reflecting the political perspective. 

Tally System  
 The methodology used to track the codes was through a tally system. For 
each case, we utilized a table that had the Justices’ names on the left and political 
or legal perspective on the top.54 Depending on the number of concurring or 
dissenting opinions in each case, the number of Justices represented in each table 
varies. Therefore, each case’s table had a varied number of columns; however, all 
had three rows, with the top row/column being the “title.” Next, each statement 
that was deemed as reflecting a particular perspective was coded accordingly. In 
addition, select statements were written verbatim, on the bottom of the table, to 
be used as evidence for the Results and Discussion sections. 

54  See Table 1 
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Results

General Comparison of Perspectives 
  As expected, the general pattern of the Supreme Court cases was 
that verdicts with a majority opinion in favor of the marginalized plaintiff 
demonstrated a preference towards the political perspective. The two cases where 
the majority ruled in favor of the plaintiff were Brown v. Board of Education 
(1954) and Obergefell v. Hodges (2015), where both opinions had an elevated 
number of political statements as compared to legal statements.55 As for Hoyt v. 
Florida (1961), San Antonio School District v. Rodriguez (1973), Goldman v. 
Weinberger (1986), Immigration and Naturalization Service v. Elias-Zacarias 
(1992), and Board of Trustees of University of Alabama v. Garrett (2001), all 
five cases rejected the marginalized plaintiff’s claims and reflected a more 
legal approach. As seen in Figure 1, these five cases have considerably greater 
legal statements supporting their verdicts as compared to political statements. 
Although this is the overall pattern, the theoretical breakdowns for each case 
become more comprehensible when reviewing them individually. 

Brown v. Board of Education (1954)
  Brown v. Board of Education’s unanimous ruling had only eight legal 
statements, as compared to 17 political arguments.56 The core purpose of this 
case was to determine whether the preceding ruling from Plessy v. Ferguson 

55  See Figure 1 
56  See Figure 2 
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was unconstitutional, thus whether racial segregation remained valid so long 
as it was “separate but equal.”57 The Supreme Court’s decision overturned the 
ruling from Plessy v. Ferguson, recognizing that racial segregation violated the 
Equal Protection and Due Process Clauses within the 14th Amendment.58 The 
primary concern of the case was centered on public education, and whether racial 
segregation in schools was giving a lesser education to Black children. Thus, the 
Supreme Court included positions on child development, motivation, and overall 
wellbeing to support their legal evidence.59

As evident in Figure 2, although there was a clear distinction of preference 
for a contextualized approach, the Court used reasonings that represented both 
the legal and political perspectives to support their decision. Out of the total 
political and legal statements, 68% were deemed political with the other 32% 
representing the legal perspective.60 The Court used more traditionalist positions 
to claim racial segregation violated the essence of equal protection of the law, as 
guaranteed by the 14th Amendment of the Constitution.61 Furthermore, the Court 
went beyond concerns of the factual constitutional evidence, reasoning that they 
could not fully use the precedents from the 1888 14th Amendment or Plessy v. 
Ferguson. 62 The predominant position of the Court was that determining if

57  Brown v. Board of Education, 347 U.S. 483 (1954). 
58  Id. 
59  Id. 
60  See Figure 2
61  Brown v. Board of Education, 347 U.S. 483 (1954).
62  Id. 
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if racial segregation denied equal protection required considering “public 
education in the light of its full development and its present place in life 
throughout the Nation.”63 This acknowledgement signifies statements of the 
political perspective, with the central component of their opinion evaluating the 
evolution of public education and the consequences of unequal schooling. 
  The verdict for Brown v. Board of Education (1954) ruled in favor of the 
minority plaintiff, claiming that those of racial minority were being marginalized 
through unequal educational opportunities. In addition, it is evident from the 
68% political/32% legal breakdown of statements that the Court embodied a 
combinative approach of both contextualized and traditional perspectives, whilst 
favoring the political lens.64

Hoyt v. Florida (1961)
 In the case of Hoyt v. Florida (1961), both the majority and concurring 
opinions demonstrated a preference for the legal perspective. The Justices 
unanimously decided that women receiving an automatic exemption from jury 
duty was not a form of discrimination.65 Their justification that the historic 
role of women was essential in the domestic realm represents a traditionalist 
approach.66 The plaintiff claimed exclusion of women from jury duty and that 
the prohibition resulted in a jury of twelve men that were not representative of 
her peers. Embodying the legal perspective, the Court’s position was the legality 
of the case and whether there was blatant discrimination of women in Florida’s 
jury system.67 Thus, the Court ruled there was not enough factual evidence to 
claim intended discrimination based on preceding circumstances of purposeful 
discriminatory exclusions.68 

San Antonio Independent School District v. Rodriguez (1973) 
 For the verdict in San Antonio Independent School District v. Rodriguez 
(1973) the results demonstrate a preference for reasoning with legal perspective 
statements.69 The issue brought before the Court was whether the Texas tax 
expenditure system was discriminating against the district with poorer families.70 
Their expenditure system allocated some expenses for public education in each 
district based on the tax revenue/assessable tax property received from their

63  Id. 
64  See Figure 2 
65  Hoyt v. Florida, 368 U.S. 57 (1961) 
66  Id. 
67  Id.  
68  Id.  
69  See Figure 3
70  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973).
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applicable district.71 The plaintiffs claimed that this discrimination by revenue 
resulted in unequal educational quality, violating their First Amendment Rights 
to free speech through an intelligent manner.72 The Supreme Court ultimately 
rejected any claims of discrimination, reasoning that “even if the conceptual 
questions were answered favorably to appellees, no factual basis exists upon 
which to found a claim of comparative wealth discrimination.”73

 Furthermore, the majority ruled that the claims of discrimination were 
not within the scope of the Court’s responsibility, and that those arguments were 
to be resolved within state legislation.74 The third prominent justification for their 
verdict was that the First Amendment could not guarantee the right to informed 
and educated speech.75 The Supreme Court reasoned that Texas was giving all 
districts the minimum education required.76 All of these reasonings fall within 
legal, traditionalist, and originalist perspectives, with the precise language of the 
Constitution and factual evidence being the focal support for their ruling. 

 In dissenting opinions by Justice Brennan, Justice White, and Justice 
Marshall, the emphasis inversely shifted toward acknowledging the unethical 
and invalid aspects of the Texas tax expenditure system. Claims using the Equal 
Protection Clause as support represent the legal perspective, while reasonings

71  Id. 
72  Id. 
73  Id. at 28 
74  Id. 
75  Id. 
76  Id.
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that societal changes require a shift in perspective represent the political 
approach. Justice Marshall famously reasoned in his dissent that “[a]s the 
nexus between the specific constitutional guarantee and the nonconstitutional 
interest draws closer, the nonconstitutional interest becomes more fundamental 
and the degree of judicial scrutiny applied when the interest is infringed on a 
discriminatory basis must be adjusted accordingly.”77 Justice Marshall claimed 
that fundamental rights may not be explicitly mentioned in the Constitution 
(e.g., quality education). Nevertheless, as those concerns become more 
apparent, the strict approach of judicial neutrality must shift to acknowledge and 
diminish discriminatory systems.78 This is a clear representation of the political 
perspective, with all of three of the dissents using political reasonings to advocate 
for the plaintiff.

Goldman v. Weinberger (1986)
 Goldman v. Weinberger (1986) raised questions of religious freedom 
when the United States Air Force prohibited Goldman from wearing his yarmulke 
on duty. Since Goldman was a commissioned officer, the Air Force argued 
the dress-code regulation be upheld for uniformity, while Goldman argued it 
was a violation of his First Amendment right to free exercise of religion. The 
Supreme Court ultimately ruled in favor of the Air Force, claiming that the 
desire for strict enforcement of dress code for uniformity reasons was justified.79 
Furthermore, their ruling returned to the First Amendment, citing how “the First 
Amendment does not require the military to accommodate such practices in 
the face of its view that they would detract from the uniformity sought by the 
dress regulations.”80 The majority’s justification for their ruling is representative 
of legal hierarchy and factual evidence, embodying a preference for the legal 
approach.

77  Id. at 102-103. 
78  Id. at 102-103. 
79  Goldman v. Weinberger, 475 U.S. 503 (1986) 
80  Id. at 506-510 
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The dissenting opinions within this case are the sole occasion in this study where 
rulings in favor of the plaintiff were not representative of predominantly political 
statements. All three of the dissenting opinions are rooted within the factual 
evidence component of the legal perspective, emphasizing a lack of proper 
evidence for prohibiting Goldman from wearing a Yarmulke.81 Nonetheless, 
there were positions pertaining to the political perspective as well. One example 
is Justice Brennan claiming the reasons for restricting permission of wearing 
the Jewish headgear were because Goldman represented a minority group in the 
military.82 
 Justice Brennan’s dissent demonstrates an almost even breakdown 
between legal and political statements, with a 56% legal and 42% political 
split.83 With these combinative aspects, the core component of his position was 
that “the Air Force has failed utterly to furnish a credible explanation why an 
exception to the dress code…is likely to interfere with its interest in discipline 
and uniformity,” expressing a lack of justification for restricting permission 
of wearing the yarmulke.84 The results from Justice Brennan’s dissent and the 
two others are dissimilar from the other cases. Interestingly, because their legal 
perspective statements outnumber their political reasonings, these dissents 
generally represent the legal perspective while still favoring the marginalized 
plaintiff.85 

81  Id.
82  Id.
83  See Figure 5. 
84  Goldman v. Weinberger, 475 U.S. 503 (1986) 
85  See Figure 5 
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Immigration and Naturalization Service v. Elias Zacarias (1992)
  The problem at the center of the Elias-Zacarias case concerned the 
justifications for immigrants seeking asylum in the United States. Elias-Zacarias 
claimed possible persecution by an independent organization in Guatemala 
and used a fear of persecution on the basis of his political opinion as the focal 
reasoning for seeking asylum in the U.S.86 The Supreme Court’s majority opinion 
ultimately ruled that there was a lack of factual evidence brought by the plaintiff 
to determine that a fear of persecution was warranted.87 Fear of persecution must 
be evident because of Elias-Zacarias’ political opinion, which the majority did 
not find apparent.88 The majority’s reasoning signifies a legal approach of judicial 
review, because of their primary concern being the abundance of evidence needed 
to justify asylum. The majority opinion consisted of no political or contextualized 
positions, with their foremost concern being the legal evidence brought to them. 
 On the other hand, the dissenting opinion brought by Justice Stevens 
demonstrated a preference for political statements. In disagreement with the 
majority, Justice Stevens claimed that they used a narrow-minded adherence to 
the Constitutional language when reviewing the case, and he further touched on 
the ramifications that deportation could have on Elias-Zacarias.89 Justice Stevens 
reasoned that Elias-Zacarias’ fear of persecution should be enough evidence to

86   INS v. Zacarias, 502 U.S. 478 (1992)
87   Id.
88   Id.
89   Id.
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Justice Stevens reasoned that Elias-Zacarias’ fear of persecution should be 
enough evidence to warrant asylum.90 His ethical concern with the well-being of 
the plaintiff and his claims that the majority reviewed the legal evidence with a 
constricted perspective signify a political approach.

Board of Trustees of University of Alabama v. Garrett (2001)
 Board of Trustees of University of Alabama v. Garrett (2001) is another 
case that rejected the claims from the minority plaintiff, while exemplifying 
more legal statements. In this case, the two plaintiffs were seeking money 
damages from their respective states, claiming discrimination on the basis of 
disability in violation of the 1990 Americans with Disabilities Act (ADA).91 
Both plaintiffs were either fired or demoted to an inferior role and not given the 
necessary accommodations for their respective disabilities.92 The majority ruled 
in favor of the States, emphasizing the legality of the 11th and 14th Amendments 
in accordance to the evidence brought by the plaintiffs.93 The Court’s opinion 
consisted of three prominent aspects, all surrounding a more legal/traditionalist/
originalist approach: (1) the 11th Amendment excludes seeking money damages 
from the State by private individuals; (2) there is an absence of explicit 
requirements to make reasonable accommodations for disabled individuals 
written in the 14th Amendment; and (3) the evidence brought by the plaintiffs 
lacked the historic record of evidence needed to determine unconstitutional 
discrimination.94 Through centering their decision around factual evidence and 
legal hierarchy, the Justices within the majority displayed a legal approach of 
review. 
 In contrast, the dissenting opinion by Justice Breyer reflects a more 
political/contextualist lens. His interpretation of the evidence was that the 
majority did not recognize historical maltreatment by the States as demonstrating 
unconstitutional discrimination.95 Justice Breyer combines aspects of a political 
and legal approach, reasoning with claims of inequality and contextualizing 
aspects of the 14th Amendment’s Equal Protection clause. Ultimately, the number 
of political statements prevail over the legal reasonings used to support his 
dissent.  

90  Id.
91  Board of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356 (2001). 
92  Id. 
93  Id. 
94  Id. 
95  Id. 
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Obergefell v. Hodges (2015)
 Lastly, Obergefell v. Hodges (2015) was the case that required all 
States to legalize same-sex marriage. The basis for the Supreme Court’s 
majority opinion is multi-layered, with combinative elements of political and 
legal perspectives.96 The legal arguments that contributed to the ruling were 
that marriage is a fundamental right and liberty that is a precedent by former 
Supreme Court Cases (e.g., Loving v. Virginia).97 Similar to what precedent 
cases have determined, the majority reasoned that the 14th Amendment’s Due 
Process and Equal Protection clauses deem prohibition of same-sex marriage 
unconstitutional.98 Furthermore, a prominent argument to the court’s position is 
that prohibiting same-sex marriage is continuing the unethical discrimination that 
ensures same-sex couples to be inferior to heterosexual couples that has been 
historically deemed as traditional.99 As Justice Kennedy states, “the imposition of 
this disability on gays and lesbians serves to disrespect and subordinate them.”100 

Some of the arguments from the majority represent aspects of the legal approach 
through the factual evidence claims of judicial neutrality. However, a majority 
of the opinion represents a political approach, where the Justices surpassed the 
factual evidence of the claims. The majority was more concerned with morality, 
ethics, and historical discrimination of homosexuality. As seen in Figure 6, the

96   See Figure 6.
97  Obergefell v. Hodges, 576 U.S. 644 (2015). 
98  Id.
99  Id.
100  Id. at 22.



113JUDICIAL REVIEW

majority’s statements were 59% political and 41% legal, exemplifying that the 
Justices used a combination of both perspectives while representing the political 
perspective more often. 
 Within the four dissenting opinions, their positions emphasize the legality 
of the case. The dissenting opinions are all fairly similar in claiming that the 
traditional definitions and systems of marriage should be upheld. Moreover, they 
claim that the Supreme Court does not have the constitutional power to federally 
legalize same-sex marriage, only the legislature does.101 As Chief Justice Roberts 
reasons, “judges have [the] power to say what the law is, not what it should 
be.”102 Although the Justices have comparable claims, each Justice used different 
methods of reviewing the traditional form of marriage. Chief Justice Roberts 
used the 1806 Webster’s Dictionary definition, while Justice Thomas utilized the 
Blackstone Law that was coined from England during colonial periods.103 

Regardless, a central theme among the dissents is legal positivism and 
understanding that “the Framers created our Constitution to preserve that 
understanding of liberty.”104 This is most notable when the dissenting Justices 
claimed that the majority strayed from the traditions that the Constitution was 
created on, demonstrating an overall concern for retaining fidelity to the values of 
the Founding Fathers.105

101  Id. 
102  Id. 
103  Id. 
104  Id. at 78-79
105  Id. 



114 PENN UNDERGRADUATE LAW JOURNAL

Overall Relation Between Theory and Practice 
 In a majority of Supreme Court cases, there is a combination of political 
statements and legal statements. With the exception of a handful of opinions, 
most of the Court’s reasonings included some form of interplay between the two 
theoretical perspectives. Particularly in the two cases that had verdicts in favor of 
the marginalized plaintiff (i.e., Brown v. Board and Obergefell v. Hodges), their 
theoretical breakdowns were over a third legal statements. These breakdowns 
begin to demonstrate results that can inform the relation between judicial theory 
and practice, and the theoretical perspectives that address marginalization. 
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Discussion

Interpretations
 The results from this study support the hypothesis that verdicts in favor 
of the marginalized plaintiff will include more political statements to support 
their verdicts, and less legal statements. Both Brown v. Board of Education and 
Obergefell v. Hodges support this hypothesis. The other five cases from our 
sample support the converse of this hypothesis. Those verdicts ruled against the 
marginalized plaintiff and include more legal statements.  
 It is important to note which of the two perspectives was more 
predominant in each case because that assists in exploring the relationship 
between the theories and verdicts. However, our results demonstrate that most 
of the cases included statements from both perspectives. Focusing on Brown v. 
Board and Obergefell v. Hodges, both cases included a mixture of perspectives. 
Namely, Brown v. Board had a 68%/32% breakdown of statements and 
Obergefell v. Hodges had a 59%/41% breakdown.106 The results from these two 
cases begin to demonstrate how reasoning, with concerns of factual evidence 
and legality, expanded to consider the societal context can be most effective. 
Particularly, combining components of the legal perspective with morality and 
ethical concerns can result in a verdict in favor of the marginalized plaintiff. For 
example, in Brown v. Board the majority recognized that racial segregation was 
a violation of the 14th Amendment’s Equal Protection Clause; however, their 
reasoning focused more on the evolution of public education and consequences 
of inequality.107 The interplay between politics, ethics, and the law is a crucial 
component of the political perspective. Political perspective theorists argue to 
contextualize legislation through a more contemporary lens, to most effectively 
address current societal concerns.108

 Regarding our hypothesis that the more current cases will include a 
greater proportion of political statements, the results are inconclusive. Our 
results demonstrate that the 1950s’ case and 2010s’ case included more political 
perspectives, but the five intermediary cases included more legal statements. 
Future research should be conducted to support or reject this particular 
hypothesis. This research should expand the number of cases to include more 
variation across time (e.g., cases from the mid-to-late nineteenth century to 
the early twenty-first century) to further explore the relation between time and 
theory. 

106  See Figure 2 and Figure 6 
107  Brown v. Board of Education, 347 U.S. 483 (1954). 
108  Crowe, supra note 11; Pollak, supra note 5. 
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Implications 
 This study provides implications for both society’s understanding of 
our judiciary process and the practical methodology of judicial review itself. 
First and foremost, this study provides an approachable platform for people to 
begin to understand these theoretical frameworks through an applied lens. Court 
manuscripts often include vast amounts of jargon that are particularly difficult 
for people outside of the legal realm to understand. This study summarizes the 
theoretical frameworks and Supreme Court cases, while exploring how these 
perspectives are expressed in the court opinions. Society needs to recognize 
these aspects of the legislature and judiciary, similarly to how important it is 
for citizens to remain aware of current societal issues. Socio-legal theory is a 
complex school of thought that highlights the interplay between law and society, 
and the public needs to be educated on both components to understand how their 
lives are influenced by the government.109

 In addition to the societal implications, there are practical implications 
that this research can have on the practice of judicial review. This study provides 
more information about the relation between theoretical perspectives and 
verdicts by judges. The results demonstrate that judicial positions emphasizing 
the combinative elements of legality, ramifications of discrimination, and social 
justice were most effective in addressing marginalization. As exemplified in 
Brown v. Board and Obergefell v. Hodges, the verdicts used a combination of 
political and legal approaches to rule in favor of the minority plaintiffs. Both of 
the majority opinions acknowledged the legality and factual components of their 
respective cases, but they also recognized that the Constitutional language cannot 
fully represent the societal fabric during that time. The Constitution was created 
with principles that no longer fully reflect the values and necessities of the current 
generation; thus, it should not be interpreted completely verbatim. 
 As demonstrated from our results, five out of seven times using strict 
scrutiny when evaluating Constitutional language led to verdicts that did not 
rule in favor of the minority plaintiff. The issues brought forth in these cases 
were rooted in societal concerns, such as in University of Alabama v. Garrett 
(2001) where one of the plaintiffs did not receive accommodations for needing 
cancer treatment. Yet these concerns were often overlooked due to what was 
considered a lack of factual evidence but was more so a limitation in the ability 
of the Constitution to account for the plaintiffs’ claims. Although there were 
clear concerns brought forth, they were not fully recognized through the strict 
Constitutional lens, primarily because those concerns were not relevant during 
the eighteenth century. The preceding legal era of the late eighteenth and early 
nineteenth centuries was a period of coverture (the doctrine claiming women had

109  P. Hillyard, Invoking Indignation: Reflections on Future Directions of Socio-Legal Studies. 
29(4) J.L. Soc’y, 645-656 (2002). Doi: 10.1111/1467-6478.00237 
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no legal independence from their husbands) and slavery, where concerns 
of marginalization were disregarded. This study further exemplifies that 
contextualizing the precedent and interpreting the Constitution through a 
contemporary lens can more effectively reduce discrimination for minorities.

Limitations
 One of the most prominent limitations of this study is the lack of 
inter-rater reliability, which is important in reducing the invalid and unreliable 
results that may occur when data is collected by a single coder. The Supreme 
Court cases in this content analysis were single-coded, which inadvertently 
establishes concerns of reliability and validity. Through being single-coded, 
there was opportunity for subjectivity and human error when coding the data for 
statements reflecting the two theoretical perspectives. Judicial review and these 
two theoretical perspectives exhibit the complexities of human opinion; thus, the 
content of this study is more subjective because it explores the opinions, theories, 
and perspectives of each Justice. In future research, an additional coder would 
address these concerns of validity and reliability through the cross-referencing 
between the two coders. 
 Furthermore, another benefit from incorporating multiple coders 
in future research methods is the opportunity to include a more diverse and 
ideally representative group of coders. The methodological approach for this 
study was to include a variety of social identities, focusing particular attention 
on marginalized groups. Moreover, a prominent societal concern is that our 
legislature and judiciary branches are not representative of all members of 
society. This concern should be considered and applied to future research designs, 
where the coders would represent multiple social identities (e.g., different races, 
ages, genders, sexual orientations). 
 A second limitation of this study is that it is a relatively small sample 
size. In an ideal research design, this sample would include several additional 
court cases to provide more accurate results. Additional Supreme Court cases 
would provide more archival evidence that could either further support or 
begin to refute this study’s hypotheses. Furthermore, additional cases could 
continue exploring aspects of the methodological approach that this study did not 
investigate. The objective of this study was to include cases with a diverse range 
of marginalized plaintiffs and variation across time; however, only including 
seven cases did not allow for as much representation as possible. For example, 
the representative case for race/ethnicity was Brown v. Board, which examined 
how racial segregation discriminated against Black children. Another case that 
could have been included in this study is Lau v. Nichols (1973), which questioned 
whether failing to provide English language instruction for native Chinese
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children violated the 14th Amendment.110 Although this study design was to 
select one case per decade and marginalized group, including a variety of cases 
within each subsection would further support the objectives of the selection 
criteria. Using a larger sample size would not only increase the accuracy of these 
results but would also give opportunity to collect more representative data from a 
variety of social groups and years. 
 Lastly, a third limitation of this study is that the selection criteria did 
not account for intersectionality. Intersectionality is a prominent framework 
that highlights the imperativeness in recognizing all aspects of someone’s 
identity (e.g., Black and woman, rather than Black or woman).111 In the selection 
process for this study, we wanted to represent as many minority groups as 
possible; however, we did not include cases regarding intersectionality. This is 
an important concern within the legislature and judiciary, particularly because 
Justices and judges historically have difficulty in recognizing discrimination 
on multiple levels.112 In Degraffenreid v. General Motors (1976), five Black 
women argued discrimination against both race and gender, but the court did not 
find factual evidence for gender or racial discrimination. However, the concern 
was that the relevant statues did not allow the plaintiffs to argue discrimination 
on multiple layers.113 Furthermore, the court could not recognize gender 
discrimination since not all women were discriminated against, and vice versa for 
racial discrimination.114 Courts historically perceive anti-discrimination law with 
race and gender as separate entities; however, intersectionality demonstrates that 
these entities are not always detached. Future research should consider including 
cases where a plaintiff was claiming discrimination on multiple aspects of their 
identity to account for the complexities of intersectionality.

Future Directions
 In addition to the improvements suggested with the limitations of this 
study, there are several other stimulating directions this research can take. 
First, it could be beneficial for future research to obtain more statements and 
opinions from the Justices. The general process with court opinion transcripts 
is that the public receives the majority opinion; however, that only includes one 
spokesperson on behalf of the majority. Included along with the majority opinion 
are any concurring or dissenting opinions from Justices, but only if they feel 
inclined to do so. Although this process is necessary for confidentiality concerns

110  Lau v. Nichols, 414 U.S. 563 (1973). 
111  Sumi Cho, Kimberlé Williams Crenshaw, and Leslie McCall, Toward a Field of 
Intersectionality Studies: Theory, Applications, and Praxis, 38 Journal of Women in Culture and 
Society, 785-810 (2013). 
112  Id. 
113  Degraffenreid v. General Motors, 558 F.2d 480 (8th Cir. 1976). 
114  Id. 
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regarding the content of the cases and the deliberation process, it does remove the 
perspective of some Justices. Judicial research would particularly benefit from 
obtaining more primary source data from each Justices. 
 Future methodological approaches should consider researching other 
cases that have similar content to their sample. This could then give possibility 
for a more precise depiction of the theoretical perspectives each Justice reasons 
with, which cannot be fully demonstrated in the majority opinion. For example, 
in Obergefell v. Hodges (2015) Justices Breyer, Ginsburg, Kagan, and Sotomayor 
joined with Justice Kennedy in his majority opinion. Since Obergefell v. Hodges 
(2015) is a case surrounding LGBTQ+ rights, researchers could also look at 
other cases with similar content to find possible majority opinions written by 
those other Justices. Either through federal or lower appellate cases, researching 
a Justice’s entire case history could provide more primary content on their 
perspective on a particular issue. Presumably the opinions of the majority are 
being relayed in secondary form through the majority opinion. Nevertheless, 
expanding the study design to research more case content related to each sample 
could increase the effectiveness of the research results. Judicial research could 
then begin to explore the perspectives of each Justice more clearly and how their 
perspectives may develop over time or possibly shift based on case content. 
 A second future direction for this research could be to include more 
current cases in the sample. Our objective with selecting cases was to be as 
representative as possible, with our first criterion highlighting variation across 
time; however, selecting a case per decade from the 1950s to 2010s allowed for 
reviewing case verdicts that may have been updated since their original rulings. 
For example, Goldman v. Weinberger (1986) ruled in favor of the Air Force, 
and justified the uniformity claims for dress-code regulation. Soon thereafter, 
Congress overturned this verdict through the Religious Apparel Amendment 
of 1987, permitting “neat and conservative” religious apparel that does not 
interfere with the commissioned officer’s duties.115 This is just one example of 
how case content can be overturned, and for Goldman v. Weinberger (1986) this 
new legislation also retracted the relevancy that the case’s verdict has in current 
societal concerns. The court did not rule in favor of the marginalized plaintiff in 
Goldman v. Weinberger (1986), but the Religious Apparel Amendment indirectly 
supported the verdict through overturning that original verdict. Comparably, 
several of the other cases in this sample may no longer be relevant due to policy 
reform or judicial amendments. To more effectively research the relation between 
these theories and contemporary societal concerns, future research should 
predominantly use the most current cases. Namely, selection criteria should

115  Brett Curry. Goldman v. Weinberger (1986). The First Amendment Encyclopedia. https://www.
mtsu.edu/first-amendment/article/285/goldman-v-weinberger. 
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consider focusing on cases within a few years of the data collection process to 
provide the most current results.

Conclusion
 As American society continues to develop, the era of the Founding 
Fathers and Marbury v. Madison is becoming seemingly less relevant to the 
fabric of contemporary society and culture. The Constitution included inequality 
as a structural societal component, using slavery, coverture, and economic 
division to systematically discriminate against certain social groups. Although 
marginalization of minorities was not a concern of the late eighteenth and early 
nineteenth centuries, it is a prominent concern for contemporary society. Thus, in 
order to most effectively address these current issues, the judiciary needs to have 
the ability to stray away from precedent and recognize concerns of morality. 
 Stare decisis says that only precedent should inform the present; 
however, precedent has not been able to adequately predict concerns relevant 
in the twenty-first century. Considerations of marginalization and historic 
minority discrimination are not within precedent because American society 
was established by structural inequality. Continuing to use precedent to review 
current concerns of minority rights results in marginalization that cannot fully 
be recognized. Using solely legal positivism and legal hierarchy for judicial 
review is ineffective in addressing and rectifying marginalization of minorities. 
Rather, the judiciary should be concerned with morality, ethics, and the historic 
disempowerment of minority communities, along with legal and factual 
components. Only then can judicial review effectively address current concerns 
by contextualizing classical adaptations for contemporary society.
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CHANGING OF THE GUARD:
THE ASCENDANCE OF SUPREME COURT CLERKS

Aria Hejazi, University of Santa Barbara
_________________

I. Introduction
 It might strike some people as odd that the legal standard for protecting 
many treasured individual rights in America grew out of a case about dairy 
products. In the famous United States v. Carolene Products case of 1938, Justice 
Harlan Fiske Stone’s footnote advising courts to use higher levels of scrutiny 
with respect to individual rights became the most famous footnote in American 
constitutional history.1 The lesser-known history, however, is that Louis Lusky, 
Justice Stone’s law clerk during the 1938 term, wrote it. Perhaps more perplexing 
than why legal protections stem from a case about milk is the question of why 
one of the most influential legal footnotes was written by a 23-year-old clerk just 
one year out of law school.
 Supreme Court clerks serve as assistants to the Justices and typically 
graduate from prestigious law schools, where they receive excellent grades and 
work on the law review. Today, clerks typically work for a circuit judge before 
heading to the Supreme Court. For much of the Court’s history, however, the 
assistants did not have any prior clerkship experience under another judge. Judge 
Richard Posner wrote that “even into the 1960s, law students could clerk at the 
Supreme Court right out of law school.”2 As more students grew interested in 
clerking and the judicial system experienced an increase in workload, the supply 
and demand for clerks grew and appellate judges and law students eventually 
developed a strong symbiotic clerkship institution. Clerks gained valuable legal 
experience and earned strong recommendations from respected judges during 
these experiences, which helped them land a clerkship with a Justice.
 In modern times, clerks at the Supreme Court have often worked for 
multiple lower court judges in order to gain experience, increase their chances of 
landing a position at the Supreme Court, and become more desirable on the legal 
marketplace. During the 2017-2018 term, “15 out of the 34 clerks had worked 
for more than one judge,” while during the 2007-2008 term, “only 3 out of the 36 
clerks” had done so.3 A trend toward multiple lower court clerkships appears out 
of students’ need to earn judicial credentials that will help win them a Supreme

1  United States v. Carolene Products, 304 U.S. 144 (1938).
2   Gregg Costa, Clerking to Excess?, 102 DUKE L. CENTER FOR JUD. STUD. 24 (2018).
3   Id.
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Court clerkship, and out of a Justice’s need to ensure that their chosen clerks are 
among the brightest and most experienced. With so many lower court clerkships 
offering ambitious law students experience, even serving as the editor-in-chief of 
a top law review might not cut it to win a job with a Justice.
 Without a doubt, clerking for a Supreme Court Justice transforms the 
trajectory of one’s professional life. These young lawyers proceed to obtain 
remarkably successful careers in law practice or the legal academy, and many 
go on to serve as judges or Supreme Court Justices themselves.1

4 Students seek 
clerkships not only in pursuit of the enormous professional boost, but also for 
the opportunity to apprentice under the most powerful judges in the country. The 
responsibilities of the apprenticeship have varied since the first clerk’s hiring in 
1882 and differ from one Justice to another. While clerkships began as a means 
for judges to gain assistance with mundane, administrative tasks, clerks later took 
on many more significant duties, such as helping to select cases for the Court to 
hear and drafting judicial opinions. The duties of Supreme Court clerks evolved 
in symbiosis with increased judicial demands from outside the Court as well as 
transformations within the Court, which together fostered a clerkship institution 
that is necessary to the Court’s functioning and created a pipeline from clerkships 
to careers in the judiciary.

4  Many clerks who serve as judges gain respect as “feeder judges,” whose own clerks go on 
to work at the Supreme Court. Appellate judges may gain a reputation as a feeder if their legal 
publications or decisions are highly respected and cited by Supreme Court Justices, if they are 
personal friends with a Justice and accordingly their recommendation of a clerk carries a lot of 
weight, and if they have previously recommended clerks that the Justices have found very helpful 
and bright. Judges Merrick B. Garland, Learned Hand, Robert Bork, Alex Kozinski, Richard 
Posner, and Guido Calabresi are among the most successful feeder judges. Many feeder judges 
themselves, including Brett Kavanaugh, even end up on the Supreme Court. See Lawrence Baum & 
Corey Ditslear, Supreme Court Clerkships and “Feeder” Judges, Justice System Journal (2010). 
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II. Legal Education and Adjudication in the Late 19th Century
 In antebellum America, apprenticeships functioned “as the premier 
method of training lawyers.”1

5 In an apprenticeship, aspiring lawyers learned law 
by assisting licensed attorneys with their cases. Admission to the bar depended 
solely on an examination, and no rule required attorneys to hold law degrees, 
which made law school uncommon in legal education. As a result, law school 
admission was not competitive and institutions such as Harvard admitted any 
literate male able to pay tuition.2

6 Law school education stood in contrast to 
the active learning model of apprenticeships, where student learning occurred 
through recitation methods that required them to memorize vast amounts of laws 
absorbed from textbooks and lectures by judges.3

7 
 During this time, legal instrumentalism, a form of judicial activism in 
which judges used the law to make decisions with attention paid to the result’s 
effects on society, served as the dominant judicial philosophy. For example, 
in the infamous case of Dred Scott v. Sandford, the Taney Court rejected the 
possible status of African Americans as citizens, with an eye to the decision’s 
consequences on the institution of slavery.4

8 After the Civil War, jurists and 
society at-large denounced Dred Scott as a stain on American morality, leading 
to an indictment of the instrumentalist approach that birthed it. To this end, legal 
practice underwent a transformation, occurring at the same time as a scientific 
revolution in academia where thought leaders in many disciplines boiled down 
their subjects’ methodologies to scientific precision. Universities “wanted to 
make modern science available to” students and with respect to the law, which 
resulted in the abandonment of instrumentality in favor of “apolitical, value free” 
legal principles.5

9 These changes made law a science where, as Harvard Law Dean 
C.C. Langdell declared, “all the available data of that science are contained in 
printed books.”6

10 This inflexible approach, known as legal formalism or classical 
legal thought, aimed at producing consistent rulings and fostering esteem for 
legal education and the profession at-large.
 While some assess formalism as a dry approach to law that dulled legal 
education and the practice of law, prestigious law schools preached its virtues. 
Langdell instituted reforms that forever changed legal education at Harvard and 
beyond. One of his major reforms included hiring professors based on their raw 
academic legal knowledge and ability to impart formalistic knowledge, rather 
than looking for teachers with any experience practicing the law in trials or at

5  Paul Carrington, Hail! Langdell!, Law and Social Inquiry (1995). 
6  Id. 
7  Id. Judges often served as teachers in law schools and the job of a legal professor did not fully 
grow into a real career until Langdell’s formalism took hold at Harvard. 
8  Dred Scott v. Sandford, 60 U.S. 393 (1857).
9  Carrington, supra note 5. 
10  Id. 
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firms.1

11 To this end, Harvard abandoned the recitation method in favor of 
Langdell’s infamous case method. Students learned the law by reading judicial 
decisions in order to “derive the few true principles of law,” just as a student of 
science might conduct experiments to find the few laws of nature.2

12 Langdell 
also instituted the Socratic method in which professors peppered students with 
questions about particular cases and pressed them over the details and legal 
principles involved, again to make legal education rigorous and respected in a 
way similar to the sciences. Paul Carrington explained that law students typically 
engaged in close readings of judicial decisions before Langdell. Thus, the dean’s 
major innovation came down to requiring students to find an induction that 
justified the judicial decision by themselves, just as a student of science might 
make a hypothesis regarding a particular lab experiment.3

13 In light of the search 
for such value-neutral principles, Langdell preached a view of the law that 
maintained no “regard for its political consequences.”4

14 In this way, judges made 
decisions by applying the law’s letter to a case’s facts, which transformed judging 
into a mechanical, syllogistic exercise void of any serious exercise of discretion 
or judgment.15

5 In a testament to their educational power, formalist methods 
spread to other influential law schools such as Columbia.
 Langdell’s extension of formal law school programs from a one-year 
to a fixed, three-year period might constitute his most significant and lasting 
impact on legal education. He imposed rigorous coursework requirements for 
the first two years in order to “provide students with the full benefit of academic 
preparation for professional work.”6

16 During this time, law schools such as 
Harvard became a trusted brand for legal competence. This was not only due 
to the academic methods instituted, but also because of their “elevation of 
admissions requirements,” which “produced a more mature group of students” 
that employers reliably trusted. It also contributed to the aggrandizement of the 
“status of the Harvard Law credential.”7

17 Langdell’s reforms created a pipeline 
from top schools like Harvard to lucrative corporate law firms, academic 
positions, and later, judicial clerkships. While some see Langdell’s methods as 
having turned law school into a monotonous environment where students stressed

11  Id. 
12  Id. 
13   Id.
14  Id. 
15  Id. 
16  Id. Many students who attended law school at this time did not appreciate the increased rigor 
that Langdell imposed on the legal curriculum. Some Harvard students who found the experience 
tough even transferred to other schools in the Boston area, but eventually the reforms at Harvard 
took hold in most places around the country. 
17  Id. Harvard’s early eminence among the nation’s law schools likely explains its storied history 
in producing famous lawyers, government officials, and academics as well as its early dominance in 
graduating students who clerked at the Supreme Court. 



128 PENN UNDERGRADUATE LAW JOURNAL

over legal axioms that supposedly governed law, his reforms made schools 
more rigorous and the discipline more respected. These educational changes 
transformed Harvard, along with a few other prestigious law schools, into 
consistent incubators for Supreme Court clerks.
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III. Now Hiring: Legal Secretaries
A. Horace Gray and His Harvard Helper
 In 1856, just one year before the Dred Scott decision, the Supreme 
Court heard only 63 cases.1

18 By 1886, however, the Court took about 300 
cases, an increase due to constitutional disputes over the Reconstruction 
Amendments and legal uncertainty amid a rapidly industrializing national 
economy. Whereas Justices typically completed their Article III responsibilities 
themselves, including reading all petitions, hearing cases, and writing opinions, 
this dramatically augmented caseload meant members of the Court needed 
additional help. To this end, Justice Horace Gray hired Thomas Russell, a newly 
graduated lawyer from Harvard, as the Supreme Court’s first law clerk upon his 
confirmation to the bench in 1882. Russell’s responsibilities included writing 
down any text that Gray spoke aloud, retrieving law books that the Justice needed 
from libraries, and looking up information in law books at Gray’s direction for 
citing in judicial opinions.
 Gray paid Russell’s salary himself because no government funding 
for clerks existed at this time. While some understood Russell’s hiring as a 
continuation of Gray’s practice of employing a recent law school graduate as a 
clerk from his time as the Chief Justice of the Massachusetts Supreme Judicial 
Court, it also demonstrated the consequences of an increased caseload at the 
Supreme Court. During this infant stage of clerkships, clerks mainly performed 
secretarial duties in order to further their legal education by engaging with 
the Justice’s cases while also managing the Court’s administrative work, thus 
making clerkships “a manifestation of the last vestiges of the apprentice model 
in American law.”2

19 Although his clerks only performed simple tasks, Gray’s 
usage of them markedly improved his productivity, and led Attorney General 
A.H. Garland in 1885 to explain to Congress that “it would greatly facilitate the 
business of the Supreme Court” if every Justice had a government-funded law 
clerk “whose duties shall be to assist in such clerical work as might be assigned 
to him.”3

20 In this way, both Gray and Garland laid the groundwork for an 
institution that would become essential to the business of the Court.

18  Artemus Ward & David Weiden, Sorcerers’ Apprentices: 100 Years of Law Clerks at the United 
States Supreme Court. New York: NEW YORK UNIV. PRESS 25 (2006). 
19  Id. 
20  Id. 
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B. Holmes and the Clerkship Norm
 Other Justices soon followed in Gray’s footsteps and hired clerks of 
their own, still paying the clerks’ salaries out of their own pockets.1

21 Justice Gray 
undoubtedly pioneered the Supreme Court clerkship, but Justice Oliver Wendell 
Holmes Jr. set the standard for the clerkship experience and established clerks as 
essential members of the Court’s tradition upon his ascendance to the bench in 
1902. Like Gray, Holmes “never considered delegating his Article III functions to 
a young man,” but he avoided assigning his clerks purely administrative tasks.2

22 
Instead, Holmes turned clerks into “his social and intellectual companions” and 
transformed the clerkship experience into an “institutionalized mentorship with 
very tangible benefits for both mentor and protégé.”3

23 While Holmes’ clerks 
did attend to tedious tasks such as balancing his checkbook and reading him 
Shakespeare’s works aloud, the Justice valued his clerks because they contested 
his legal philosophies and allowed him to “test his long-held views on a variety 
of subjects against the fresh ideas of a younger generation.”4

24 Holmes viewed it 
as a privilege to engage in intellectual debate with young lawyers who had just 
recently graduated from universities, where they absorbed the newest academic 
ideas. Holmes always “made up his mind” on his own regarding the cases 
before him, but he often asked clerks for their legal views on certain matters in 
order to clarify his reasoning.5

25 Holmes’ use of clerks demonstrated a growing 
professional respect for the intellectual abilities of clerks as well as an increased 
awareness that clerks provided the Justices prime subjects to shape the next 
generation of American attorneys and legal thinkers.
 Holmes showed a stronger interest in the legal views of clerks than prior 
Justices such as Horace Gray, and he also committed himself to developing 
personal relationships with clerks. Holmes aimed to have a considerable impact 
on his secretaries, illustrated by the fact that he only hired recent Harvard 
graduates, even though experienced lawyers might offer greater assistance. He 
wanted young graduates because he knew they “were more susceptible to his 
influence and more likely to embrace the kind of mentoring he offered.”6 

21  It leaves one to wonder what might have happened to the clerkship institution at the Supreme 
Court if Gray’s clerks had not improved his productivity. If the Justice did not have a very positive 
experience with his assistants, it is likely that other Justices would not have followed his model 
and hired clerks of their own. Much is owed to Gray and his early clerks like Thomas Russell with  
rerespect to the institutionalization of clerks.
22  Scott Messinger, The Judge as Mentor: Oliver Wendell Holmes, Jr., and His Law Clerks, 11 
YALE J.L. & HUMAN. 1 (1999).
23  Id. 
24  Id. Holmes studied philosophy at Harvard College and very much enjoyed wide-ranging 
philosophical debates, especially about the law. He wrote The Common Law in 1882, an immensely 
influential treatise on the philosophy of law, before he served on the Court. 
25  Id. 
26  Id. 
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Further, like other Justices at the time, Homes and his clerks worked out of his 
home, which added an even greater personal element to the clerkship. He refused 
to hire any married person, as he believed dedication to a spouse hindered a 
clerk’s ability to absorb all that a clerkship with him offered. Some of the most 
significant takeaways from a Holmesian clerkship included his insistence that 
clerks socialize, play golf, and read literature and philosophy in order to maintain 
relations with other lawyers and develop into well-connected and cultured 
attorneys.
 Indeed, his legal assistants appreciated the opportunity to receive 
mentorship from a legal legend, as well as the resulting professional boost that 
led many to become prominent lawyers and academics, like future Attorney 
General Francis Biddle. Clerks grew loyal to Holmes and used their leading 
positions in society to create a “salutary image of Holmes.”1

27  For example, 
Biddle, who served as Holmes’ clerk during the 1911 term, also served as 
his authorized biographer. In writing Mr. Justice Holmes, Biddle “depicts the 
Justice’s past in almost mythical terms, especially when it comes to Holmes’ role 
in the Civil War.”2

28 Importantly, Holmes’ “enormous popularity in the elite legal 
community” established his clerkship standards as the dominant model that many 
Justices after him followed, although clerkships gradually became less personal 
as the Justices hired more clerks per term.3

29

27  Id. Although Holmes is remembered as one of the most respected thinkers and statesmen of his 
time, he sometimes faced scrutiny and his reputation, at times, needed repair. To this end, his clerks, 
including Biddle, had a particularly important role in restoring their storied Justices’ stature within 
the legal community. 
28  Id.
29  Id. 
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C. Brandeis and Progressive Protégés
 Louis Brandeis became one of the immediate heirs to the Holmesian 
clerkship model in which a Justice and his clerk maintained a personal 
relationship and assistants received professional mentorship. Just as he 
did for Gray and Holmes, Professor Felix Frankfurter of the Harvard Law 
School handpicked Brandeis’ clerks, and these young lawyers went on to 
hold prestigious government positions or academic positions later in their 
careers; however, whereas Holmes emphasized the personal and intellectual 
transformation of young law graduates into capable and respected attorneys, 
Brandeis sought to turn these young men into agents of progressive social 
change.1

30

 After serving as a law clerk to Horace Gray during his stint as the Chief 
Justice of the Massachusetts Supreme Judicial Court, Brandeis gained notoriety 
in the legal sphere for representing the state of Oregon in Muller v. Oregon at the 
Supreme Court.31

2 Arguing before his future colleagues, Brandeis defended a state 
law that limited female working hours as a means of protecting their health. In 
order to make his case, Brandeis filed a brief replete with sociological data that 
revealed the effects of strenuous working conditions on women’s health. This 
“Brandeis Brief” became a hallmark of the sociological jurisprudence movement 
that emphasized understanding the law in light of its effects on people. Justice 
Brandeis subscribed to the underlying philosophy of sociological jurisprudence, 
and this thinking affected his mode of adjudication as well as his view on the 
importance of clerks.3

32

 Given Brandeis’ commitment to sociological jurisprudence, the Justice 
hired clerks as assistants to help him collect data for his opinions, which, like 
Muller, incorporated sociological evidence. In this capacity, Brandeis trained his 
clerks in the methods of progressive lawyering so that they would be equipped 
for careers that stressed social change, either as attorneys or through legal 
scholarship. To this end, Brandeis sought clerks who both held liberal legal and 
political philosophies and had plans to become professors. The Justice refused 
to hire any clerks who wanted to “waste” their abilities as corporate attorneys.4

33 
In further service of his goal to develop future academics and public interest 
lawyers, Brandeis limited the service of clerks to one or two years before he 
helped win them professorships at universities. This shorter clerkship model 
reflected the Justice’s view that assistants should use their time apprenticing 
under him to learn about progressive legal philosophies and immediately proceed 

30  Scott Messinger, The Liberal Tradition of the Supreme Court Clerkship: Its Rise, Fall, and 
Reincarnation?, 62 VAL. U.L. REV. 6 (2009). 
31  Muller v. Oregon, 208 U.S. 412 (1907). 
32  Messinger, supra note 30. 
33  Id. 
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clerkships lasting one year became common practice and stood in contrast to 
earlier clerkship customs such as Russell’s, where service often continued for 
several years until the assistants won jobs in law firms, and represented one 
of Brandeis’ many enduring impacts on the clerkship institution. The most 
significant of the Justice’s influences involved applying “liberalism to the Office 
of Supreme Court clerk” in an attempt to cultivate influential attorneys who later 
achieved “liberal ends” in the law.1

34

34  Id. 
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D. The Institutional Entrenchment of Clerks
 In 1919, Congress heeded Attorney General Garland’s advice when 
it appropriated funding for stenographic clerks, who would perform clerical 
duties within the chambers, in addition to law clerks, who now functioned as 
research assistants for the Justices. The funding enabled every Justice to employ 
one stenographic clerk and one law clerk at a time; the law clerks earned up to 
$3,600 per year (equivalent to roughly $54,000 today). The establishment of 
government funding revolutionized clerkships, as it not only moved clerks from 
administrative work to more legally challenging tasks, but also solidified the 
role of clerks within the Court in the eyes of the federal budget. As stenographic 
clerks adopted the role of taking dictation and retrieving books for the Justices, 
law clerks then “[edited] opinion drafts” and, in many cases, took on the 
responsibility of “reviewing certiorari petitions” for the Justices.1

35 Since the 
Justices completed these tasks before 1919, the increased responsibility given to 
clerks at this time helped make them an indispensable part of the Court. Without 
the establishment of federal funding for the assistants, Justices might very well 
have continued to write opinions and read all certiorari petitions themselves.
 Amid this period of change in clerkship responsibilities, John Knox kept 
an extremely detailed diary of his experience as a “legal secretary” to Justice 
James McReynolds during the October 1936 term. Historians enshrined this 
period as monumental because President Franklin Roosevelt proposed legislation 
geared toward “packing the Court” to defend his New Deal policies.2

36 Published 
after his death as The Forgotten Memoir of John Knox, the diary provided 
readers a direct lens into the life and insights of a Supreme Court clerk, including 
detailed accounts of the day-to-day mundanities of his service to Justice 
McReynolds, as well as the excitements, illuminating the nature of clerkships 
during the early- to mid-twentieth century. His journal characterized a job 
where newly-graduated lawyers faced the expectation of attending to a Justice’s 
personal life while simultaneously carrying out legal functions that assistants 
undertake today.
 Knox earned a rather unusual appointment as Justice McReynolds’ 
assistant, contrasting the Justice’s habit of hiring more conventionally. Knox 
wrote letters to every single sitting U.S. Senator while completing his law degree 
at Harvard, expressing interest in working for the government upon graduation 
and even enclosing photos of himself to help capture attention. He earned 
lackluster grades in law school and failed to impress the powerful and well-
connected Professor Felix Frankfurter, who handpicked clerks for Justices

35  Ward & Weiden, supra note 18. 
36  JOHN KNOX, THE FORGOTTEN MEMOIR OF JOHN KNOX: A YEAR IN THE LIFE OF A 
SUPREME COURT CLERK IN  FDR’S WASHINGTON (2002).
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Cardozo.1

37 Still, the ambitious student deluged members of the Court with letters 
until he appeared on the radar of Justice McReynolds, who lacked an assistant. 
During the job interview, McReynolds made it clear to Knox that he needed an 
“acceptable ‘WASP’ conservative who never smoked cigarettes” as his clerk.2

38 
When Knox passed McReynolds’ difficult handwriting examination, he earned 
his long-desired job in Washington.39 
 With his commission as McReynolds’ new assistant in hand, Knox 
needed to fulfill the expectation of renting an apartment in the Justice’s building 
in order to remain “available at all times.”40 The model in which the boss decided 
the housing preferences of his assistants required clerks in the 1930s to transcend 
the role of research aide to also function as instrumental to the private sphere of 
their employers’ lives. Indeed, clerks were required to virtually dedicate their 
existence to work, as McReynolds commanded Knox not to drink, smoke, or date 
for the whole term. Further, the Justice made clear that if the new aide failed to 
pick up one of McReynolds’ phone calls to Knox’s apartment, irrespective of the 
hour of the day, the judge would fire him. One day while on a purely recreational 
road trip with McReynolds—another occupational demand of the 1930s clerk 
hardly imaginable today—Knox realized that “the Justice had taken [him] along 
to serve as Master Mechanic and Tire Changer in case anything went wrong!”5

41 
These unconventional job responsibilities demonstrated how clerkships during 
the 1930s still retained some of the duties of past clerkships that did not relate to 
the law.
 Still, Knox had his legal work cut out for him. He read hundreds of the 
Court’s petitions before the term started in October and provided the Justice with 
details of a case’s facts as well as his own recommendation regarding the appeal. 
In the face of such a daunting task, Knox took comfort knowing that his judicial 
assignments ended up “really quite unimportant after all” in comparison to the 
rest of his clerking responsibilities, as McReynolds commonly made up his mind 
regarding legal issues without Knox’s help.6

42 Thus, in his particular case, Knox 
did not affect the arc of American legal history.
 Nevertheless, Knox’s lack of impact on his Justice’s adjudication did not 
necessarily represent the norm for clerkships during this time, and the level of

37  At this time, most clerks had recently graduated from the law schools at either Harvard, Yale, 
or Columbia. Historically, Harvard has produced the most clerks, followed by Yale. Nevertheless, 
some clerks defied this norm. For example, Wendell Mischler was a clerk to Chief Justices William 
Howard Taft and Charles Evans Hughes and his highest degree was from Ripley High School in 
Ohio! Mischler’s case is the exception to the rule, but lawyers and clerks like him needed only to 
gain admission to the bar. 
38  Knox, supra note 36.
39  Id. 
40  Id. 
41  Id. 
42  Id. 
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influence that clerks wielded varied extensively between Justices. For example, 
Louis Lusky, Chief Justice Harlan Fiske Stone’s clerk during the 1937-1938 
term, stood in contrast to Knox because he composed the most famous footnote 
in constitutional history “less than a year after” graduating from Columbia Law 
School.143 Justices Stone and Hughes approved the clerk’s version of Footnote 
4, demonstrating that although Lusky did in fact write it himself, Justices did 
their due diligence before including it in the Carolene Products decision.244 The 
clerk did not slip in a revolutionary legal text without his employer’s approval. 
Still, his production of the footnote demonstrated the increased responsibility and 
influence of clerks in the 1930s, at least among certain Justices, unimaginable 
under the earlier clerkship models of Justices Gray and Holmes.
 The job described by Knox depicted a clerkship model with more private 
than professional demands. While clerks of later Supreme Courts undoubtedly 
faced immense professional demands that increased with time, restrictions 
on their lives have become antiquated, as prohibitions like banning romantic 
pursuits would hardly pass as permissible work expectations for the modern 
Court. Moving forward, clerks experienced a decrease in administrative chores 
and an increase in substantive assignments, a change that afforded clerks greater 
influence on the business of the Court.

43  Louis Lusky, Footnote Redux: A Carolene Products Reminiscence, 82 COLUM. L. REV. 6 
(1982). 
44  Id. 
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VI. Auditioning before the Court: The Bench Memorandum and Dead List

 When President Eisenhower nominated Fred Vinson, a former semi-
professional baseball player, to serve as Chief Justice, Vinson fittingly hired 
a famous NFL star as his first law clerk. Byron White earned the nickname 
“Whizzer White” for his athleticism and dominance as a member of the Detroit 
Lions. Although he gained notoriety for his role as one of the nation’s best 
football players, White also distinguished himself intellectually, graduating first 
in his class during both college at the University of Colorado and at Yale Law 
School, while winning a Rhodes Scholarship in between. Vinson’s hiring of 
White in 1946 cemented the athlete’s place in United States legal history early 
in his career. He became the first law clerk in the history of the Supreme Court 
to return as an Associate Justice.1

45 More importantly, however, White’s clerkship 
came at a time of transformation when clerks were beginning to be expected to 
fill greatly expanded roles.
 In 1942, the “the number of cases petitioned to the Court exploded,” 
which led the clerk to transition “from being primarily a research assistant to 
being an active decision maker.”2

46 One of the new major responsibilities of 
clerks at this time included providing their Justices with bench memoranda. 
Justices used these memoranda during oral arguments, as they contained the 
facts of each case as well as proposed questions for the Justice to ask attorneys. 
Some interpret these memoranda as a sign of growing clerk influence, since 
questions written by these clerks could affect the litigation of a case; however, 
examinations of the bench memoranda of Justices Blackmun and Brennan 
revealed that these experienced judges asked less than half of “the questions their 
clerks submitted.”3

47 Thus, bench memoranda more likely represented additional 
clerkship responsibilities completed in accordance with a Justice’s suggestions, 
rather than the clerks recommending their own personal questions that the 
Justices would ask on their behalf. The clerks did not actually control the Court’s 
oral arguments from behind the scenes.
 The increased number of cases also caused the Court to institute the 
“dead list,” which further increased the responsibility of clerks in the process 
of reading and granting petitions. In continuation of the practice in which 
clerks read petitions and wrote summaries, which started around 1919 with 
Congressional funding for law clerks, the Justices met in conference without 
clerks, discussed each petition, and decided whether to hear the case. As the 
number of petitions skyrocketed, the feasibility of Justices discussing every

45  After Byron White, John Paul Stevens became the second future Justice to clerk on the Court. 
Stevens served Justice Wiley Rutledge during the 1947-1948 term. 
46  Ward & Weiden, supra note 18. 
47  Timothy R. Johnson, David R. Stras & Ryan C. Black, Advice from the Bench (Memo): Clerk 
Influence on Supreme Court Oral Arguments, 98 MARQ. L. REV. 1 (2014). 
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petition together, as they once had, plummeted. Instead, Justices only discussed 
cases specifically placed on a list to consider in conference. Any other case not 
mentioned on this list fell to the dead list. Essentially, seemingly uncontroversial 
cases or petitions that the Court did not highly anticipate automatically joined 
the dead list, and every case on this list “would automatically have been denied 
without the Justices having ever discussed the case or voted on it.”1

48 It became 
the job of clerks, who read every single petition sent to the Court and wrote 
memoranda for their Justices, to decide which cases to pitch to their Justices so as 
to prevent them from falling to the dead list. As “growing dockets meant that the 
Justices were less able to read the petitions themselves as a check against their 
clerks,” clerks became responsible for pushing promising cases onto a Justice’s 
radar that otherwise might have remained on the dead list.2

49 At this point, 
assistants gained significantly more influence over the Court’s business than prior 
clerks. Whereas earlier clerks, such as Holmes’ proteges or Brandeis’ assistants, 
helped conduct research that supplemented a Justice’s official assignments, 
clerks at this point in the 1940s prepared Justices for oral arguments and played a 
significant role in determining which petitions the Court discussed.
 During this period of increased clerk responsibility, a few Justices 
deviated from the Holmesian model of maintaining intimate ties with their 
assistants.3

50 For example, with his clerks like Byron White, Chief Justice Vinson 
intentionally kept a “professional, rather formal, relationship” and “was not 
close to” them.4

51 Whereas Chief Justice Vinson had a less personal relationship 
with his clerks, many others at this time, including Justice William J. Brennan, 
had extremely personal relationships with their clerks. Brennan famously had 
breakfast with his clerks every single morning, and held annual reunions for his 
assistants and their families.
 Further, Judge Guido Calabresi of the Second Circuit Court of Appeals, 
who clerked for Justice Hugo Black during the 1958-1959 term, explained that 
he and Black, along with the other clerks, became “like family.”52 Calabresi had a 
personal relationship with Black not only during their clerkship, where they spent 
spare time playing games, but even after their clerkship, where they updated each 
other on their careers and debated the Court’s most contentious issues.6

53 Thus, it 
proves difficult to characterize this period in the clerkship institution

48  “Supreme Court Procedure.” SCOTUSBLOG. https://www.scotusblog.com/reference/
educational-resources/supreme-court-procedure/. 
49  Ward & Weiden, supra note 18. 
50  See Stephen Wermiel, Justice Brennan and His Law Clerks, 98 MARQ. L. REV. 1 (2014). 
51  Dennis J. Hutchinson, The Man Who Once was Whizzer White, 103 YALE L.J. 43. (1993). 
52  Phone interview with Judge Guido Calabresi (Dec. 5, 2019). 
53  Id. Calabresi noted that Black grew more conservative as his career went on, and they often 
disagreed more on issues, such as the protests at the peak of the Civil Rights Movement, after his 
clerkship term than during his actual time in Black’s chamber. 
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as conclusively less intimate than years prior. Nevertheless, the Chief Justice’s 
deviation from the norm in terms of relating to his clerks does warrant 
mentioning as a sign that the increased responsibilities of clerks might have 
created an environment where Justices and their clerks had less time to bond 
because they spent most of their time working through large caseloads.
 Attaining a clerkship with a Supreme Court Justice remained a highly 
coveted job for a new law school graduate, just as it always had been. In years 
prior, however, most top law students typically worked at corporate firms after 
graduation. Only some students, usually the most elite and academically-oriented 
in their schools, sought clerkships to apprentice under highly regarded judges and 
receive an experienced attorney’s wisdom and advice. During these early periods, 
clerkships held immense prestige and professional value. While clerks typically 
graduated at the top of their law school classes, the selection process greatly 
contrasted that of today.1

54 
 Not only did Frankfurter handpick his best Harvard Law students to clerk 
at the Court, but powerful law school deans maintained personal relationships 
with the Justices, which entailed their intimate involvement in the selection of 
clerks. The deans of prestigious and well-connected schools, such as Yale or 
Columbia, called the Justices and asked for their preferences in a clerk. Next, 
the deans returned to their schools and asked their top students about their 
post-graduation ambitions. Finally, the deans played matchmaker between the 
Justices and students whose profiles and goals aligned. For example, during the 
late 1950s, Justice Hugo Black sought students with prior experience clerking 
at a lower-court as a result of a poor experience with one particularly lazy clerk 
who, despite his service as the Editor-in-Chief of the New York University Law 
Review, did little work during his clerkship term and thereby spoiled Black’s 
appetite for any inexperienced law student to serve as his clerk.2

55 Whereas 
winning a clerkship once depended on a student’s ability to stand out in the eyes 
of their law school’s deans, as well as the respective weight that their dean’s 
recommendation might have with a Justice, clerkship selection gradually became 
a battle for winning a position under a well-connected “feeder judge” whose 
recommendation held great weight with the Justices.3

56 
 While many students today chase clerkships for a professional boost in 
the legal job hunt, Judge Calabresi suggested that students in the late 1950s faced 
no pressure or professional anxiety to chase clerkships because graduates had

54  Id. 
55  Id. Despite his stated preference for an experienced clerk, Black hired Calabresi right out of 
Yale Law School after his second-year clerk highly recommended Calabresi. 
56  See discussion on feeder judges, supra note 4. 
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many post-graduate opportunities, such as teaching, available to them without 
needing a clerkship on their resume to attain these positions.1

57  By the time that 
Byron White reached the Court as a clerk, however, clerkships became the 
natural step in an ambitious student’s professional journey. Clerkships became 
a highly coveted and seemingly superior alternative to working at corporate law 
firms immediately upon graduation, and thus became the holy grail of post-law 
school graduation options for top students at all of the best law schools, rather 
than just at Harvard, in their conquest toward prestigious career options. This 
trend of clerkships moving into the forefront of a law student’s consciousness 
regarding their next career steps after graduation contributed to increased 
competition for clerkships as well as a greater endowment of prestige.2

58  As more 
students sought clerkships, the ones who actually received them came to be seen 
as anointed members of the legal elite.
 To this end, William Rehnquist went to work in the chambers of Justice 
Robert Jackson upon graduating at the top of his Stanford Law School class 
in 1952. Rehnquist’s clerkship under Jackson made the young lawyer the first 
future Chief Justice to clerk at the Court, as well as the third-ever future Justice 
to do so, only after White’s clerkship with Fred Vinson in 1946 and John Paul 
Stevens’ time under Wiley Rutledge in 1947.3

59  The fact that three clerks later 
served as members of the Supreme Court foreshadowed the growing importance 
and prestige of clerkships as a professional credential, as well as changes in clerk 
responsibilities during this time.4

60 With more obligations, clerks not only read all 
petitions, including those on the dead list to which no Justice paid any attention,

57  Calabresi, supra note 52. Calabresi discussed that during the 1950s and earlier, teaching 
positions at law schools were open to law students with strong grades. This straightforward path 
toward teaching law contrasts the legal academy’s current state, where many law professors or 
lecturers have had clerkships. Calabresi himself enjoyed working at a law firm for just one summer 
during law school, but knew he wanted to go into academia.
58  In 2018, roughly half of Yale Law alumni reported that a clerkship was their first job after 
graduation.  “Judicial Clerkship Employment.” Yale Law School. https://law.yale.edu/student-life/
career-development/students/career-pathways/judicial-clerkships/. 
59  As of 2019, at least one Stanford Law School graduate has clerked on the Supreme Court for 
the past 46 consecutive years. Rehnquist is the first Stanford clerk to reach the Court as a Justice, 
and he served alongside Sandra Day O’Connor, his law school classmate, who is the only other 
Stanford Law alumni to have served as a Justice. Stanford has a remarkable rate of success in 
recommending clerks to the federal and Supreme Court level, and is only behind Harvard and Yale 
in the number of clerks it has produced. See “Judicial Clerkships - Career Possibilities.” Stanford 
Law School. https://law.stanford.edu/careers/career-possibilities/judicial-clerkships/. 
60  Contemporary Supreme Court nominees have almost universally completed clerkships. 
President Trump’s two successful appointees to the Court, Justices Gorsuch and Kavanaugh, both 
clerked for the same Justice (Kennedy) during the same term (1993-1994). The fact that powerful 
judges and Justices started their legal careers as clerks speaks to the importance of apprenticing 
under a judge and the relationship between a judge and their clerk. Judges and their clerks grow 
close, and they help their proteges win academic positions at top law schools, clerkships with other 
judges, or lucrative jobs at prestigious law firms by providing powerful recommendations. 
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but also provided bench memoranda. These increased assignments not only made 
clerks play a more integral role in a Justice’s chambers and the Court as a whole, 
but also afforded clerks more credibility and experience with which to leave 
their clerkships and placed them onto a professional trajectory that consisted of 
prestigious legal opportunities, which led some back to the Court later in their 
careers.1

61

61  When Neil Gorsuch joined the Supreme Court in 2017, he became the first Justice ever to serve 
alongside a Justice for whom he clerked. Gorsuch clerked for Justice Anthony Kennedy during 
the 1993-1994 term, and served with Kennedy on the bench from April 2017 until Kennedy’s 
retirement in July 2018. 
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V. Junior Justices and Their Court

A. One Certiorari Pool to Rule Them All
 Students of the Court categorized Lewis Powell’s tenure as historically 
important for his decisive opinion in Regents of the University of California 
v. Bakke, which protected affirmative action programs as a way to foster 
class diversity.1

62 Powell’s retirement led to the explosive and ultimately 
unsuccessful nomination of Judge Robert Bork in one of the most contentious 
confirmation processes in legal history.2

63 One can argue, however, that Powell’s 
ultimate legacy on the Court might have been his role in reshaping the Court’s 
mechanisms for reading petitions, which ultimately led to a turning point in the 
clerkship institution and brought with it a substantial increase in clerk influence.
 Before 1919, when law clerks received government funding, each 
Justice read all petitions themselves. After the judges received authorization 
and funding to hire a law clerk, and appeals requests grew rapidly, clerks began 
reviewing petitions and providing summaries of them to their Justices, although 
some continued to examine the applications themselves.3

64 During the 53 Court 
terms between 1919 to 1972, every Justice received a certiorari memorandum 
about every single case from at least one of his clerks. Upon his ascendance 
to the bench in 1972, however, Powell found the practice of one clerk from 
every Justice’s chambers having one clerk read, summarize, and provide a 
recommendation on every single petition redundant and unnecessary. To this end, 
Powell successfully recommended that the Court institute a “certiorari pool” in 
which each petition received an examination by one clerk, who would write a 
memorandum about it for all of the Justices, or the “pool.”
 Powell’s interest in changing the Court’s organizational structure and 
method of reviewing certiorari petitions had its roots in the Justice’s tenure as 
managing partner of the Virginia-based law firm Hunton, Williams, Gay, Powell, 
and Gibson LLP.4

65 The certiorari pool led to the production of one certiorari 
memorandum per petition for the entire Court, rather than one memorandum per 
petition for every Justice, in order to “to expedite the evaluating process.”5

66

62  Regents of the University of California v. Bakke, 438 U.S. 265 (1978). 
63  Ethan Bronner’s book on the Bork nomination contains excellent discussion on the Reagan 
administration’s push for Bork’s confirmation and the ways in which the battle might have forever 
altered the course of the Supreme Court nomination process. See Ethan Bronner, Battle for Justice: 
How the Bork Nomination Shook America. New York: Union Square Press (2007). 
64  Calabresi, supra note 52. Guido Calabresi recalled that Justice Black resented the charge that 
the clerks seemed to be doing the jobs of the Justices because they read certiorari petitions. Black 
told his clerk that he was so busy with his official duties, he “even [reads] cert petitions on the pot.” 
65  John C. Jefferies, Justice Lewis F. Powell, Jr. New York: Fordham University Press (2001). 
66  Edward Lazarus, Closed Chambers: The Rise, Fall, and Future of the Modern Supreme Court. 
New York: Penguin Books (1998). 
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effect, the pool reduced the number of memoranda per petition from nine to one. 
While some Justices, including John Paul Stevens, opted out of participating in 
the pool in order to “provide an important check against potential mistakes,” the 
rest of the Justices enthusiastically embraced the new process as a way to reduce 
redundancy and allow their clerks to work on more substantive assignments, such 
as opinion writing.1

67 
 The certiorari pool immediately improved the productivity of clerks and 
forever changed the role of clerks within the Court. While the number of petitions 
received by the Court doubled after 1972, each clerk only read an average of 
250 petitions per term, which amounted to half the number of petitions clerks 
read before the pool’s creation. The certiorari pool led to the simultaneous 
increase in the importance of clerks as an institutional body and a decrease in 
the potential influence individual clerks might have on the certiorari process.2

68 
Given that the Justices relied on pool memoranda rather than reviewing appeals 
themselves, they needed their clerks to make decisions regarding petitions. Thus, 
the pool memorandum marked the formal end of the era in which clerk reviews 
of petitions merely assisted the Justices or made their jobs easier. Clerks and the 
certiorari pool they supported now played an indispensable role in the Court’s 
business and demonstrated the clerkship institution’s increased importance to the 
collective group.
 Still, the composition of a single memorandum for use by every Justice 
in the pool reduced the individual influence of clerks because clerks had to 
write the memoranda without biased expositions of case facts or partisan 
recommendations toward granting or denying a petition. Given that the pool 
included Justices appointed by both conservative and liberal presidents, the 
memoranda needed to reflect an impartial and neutral assessment of cases. Before 
the certiorari pool is introduced, clerks who sought to influence their Justice’s 
vote on granting a petition had to write memoranda by using their intimate 
familiarity with their Justice’s personal, professional, legal, and intellectual 
leanings to design a piece that affected the probability that the judge would grant 
or deny a petition.
 After his clerkship with Jackson, William Rehnquist revealed the 
potential for bias in the pre-certiorari pool memorandum system, reporting that 
conscious and “unconscious bias did creep into” the certiorari memoranda of 
clerks.3

69 Rehnquist admitted that he “was not guiltless on this score, and [he 
greatly doubted] if many of [his] fellow clerks were much less guiltless,” 

67  Ward & Weiden, supra note 18. 
68  Id. 
69  William Rehnquist. “Who Writes Decisions of the Supreme Court?” U.S. News (1957). https://
www.usnews.com/opinion/articles/2008/12/09/william-rehnquist-writes-in-1957-on-supreme-court-
law-clerks-influence. 
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although the future Chief Justice suggested that much of the bias in creating 
certiorari memoranda tended to come from clerks on “the political ‘left.’”1

70 This 
potential for certiorari memorandum bias fundamentally decreased in 1972 with 
the certiorari pool. A liberal or conservative bias in a memorandum would be met 
by objections from Justices of the opposing ideology.
 Moreover, congressional funding for additional clerks, up to four 
assistants per Justice, coincided with the certiorari pool’s birth in the early 
1970s. The combination of a decreased workload with respect to certiorari 
memorandum writing, along with the increased workload support that additional 
clerks provided, afforded clerks more time for other tasks, and their regular 
duties expanded to include drafting the Court’s opinions. In earlier years, very 
few Justices allowed clerks to draft opinions, so Louis Lusky’s writing of 
the Carolene Products majority opinion under the direction of Justice Stone 
represented an exception to the rule.2

71 In the 1950s, some Justices more regularly 
assigned their clerks to write the first draft of opinions before reviewing and 
revising the writing, but they also produced drafts of other opinions such that 
they still maintained an active role in the Court’s primary writing. For example, 
for each opinion in Justice Black’s chambers, he and a clerk wrote a separate 
draft. The Justice then compared the writings to determine if the case demanded 
a more balanced legal approach than either he or his clerk provided in their own 
works.3

72 By the 1970s, however, Justices maintained four clerks per year, and 
these assistants did not face the burden of slogging through as many petitions 
as John Knox and other earlier clerks did. Consequently, “clerks [took] up their 
judge’s pen” and made the image of Justices “laboring in solitude to handcraft an 
eloquently written opinion to endure the ages” now “wholly impractical” and no 

70  Id. As a result of his vexation with the supposed unprofessionalism of liberal clerks, Rehnquist 
suggested that the clerks ought to be confirmed by the Senate, just like judges. Guido Calabresi 
recalled that Justice Black, a former Senator, disliked Rehnquist’s suggestion and argued that the 
Senate ought not to subject young folks early in their careers to intense scrutiny. 
71  C.C. Langdell’s educational transformation at Harvard Law School emphasized the intense 
study of appellate decisions in order to find precise legal rules. Since then, law students have 
been studying the words of the nation’s foremost jurists; however, with developments in clerkship 
responsibilities, students are now reading the words of the nation’s foremost twentysomething law 
graduates. There might be no issue in this scenario, as the Justices do have final authority over the 
Court’s opinions. Nevertheless, the idea that law professors are teaching their students according to 
the work that clerks put in during their time at the Court strikes many as a violation of the hierarchy 
in legal education where young students should be learning from the most experienced people in 
the field. 
72  Calabresi, supra note 52. Calabresi recalled that Black suggested that Justices with stronger 
senses of their own legal philosophies utilized clerks more because they were confident that 
anything released by their chamber represented their own view. Justices who were not as confident 
that they could hold their own in legal debates with their clerks, such as Justice Charles Evan 
Whittaker, did not use their clerks all that much. 
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longer reflective of the Supreme Court’s opinion writing process.1

73 Thus, whereas 
Justices once remained highly involved in the writing process of initial opinion 
drafts, the process no longer required their participation as the certiorari pool 
increased the time that clerks had to spend on opinions. Clerks now consistently 
write each of the first drafts and the Justices simply revise the drafts until they 
have confidence in the decision’s reasoning and believe that the writing is 
suitable for their chambers and to bear their names.2

74

 Legal scholars Jeffrey Rosenthal and Albert Yoo confirmed the offloading 
of opinion draft writing to clerks during this time by analyzing the writing of the 
Justices. They found that “with few exceptions, [Justices] exhibit significantly 
higher variability in their writing than their predecessors” from the 1950s, which 
indicates that more than just one Justice worked on the opinions.3

75 In writing the 
Court’s opinions, clerks attempted to embody the writing styles of their Justices 
in order for the opinions of their chambers to maintain a cohesive voice. In 
the past, however, scholars could not distinguish whether the Justice wrote an 
opinion or whether a clerk did the writing.4

76 While clerking for Black, Calabresi 
even forgot having written certain opinions because while he produced drafts, he 
expressed Black’s will to such an intense degree that it was as if the Justice had 
done the actual writing.577 
 Not only did variability in the writing increase, but the Court’s opinions 
dramatically grew in length as well. In the 1950s, the average opinion hovered 
around 3,000 words per opinion. By 1975, the Court’s opinions grew to around 
6,800 words per opinion, more than a 200 percent increase in just two decades.6

78 
This meteoric rise in the word counts of opinions does not necessarily reflect the 
influence of clerks, as the Court reached many controversial landmark decisions 
during the 1970s, including Roe v. Wade79 and United States v. Nixon80, and these 
cases might explain the higher word count necessary to make clear the

73  Nadine Wichern, A Court of Clerks, Not of Men: Serving Justice in the Media Age, 49 DEPAUL 
L. REV. 2 (1999). 
74  Particular Justices including Scalia and Stevens were known to participate in the writing of an 
opinion’s first drafts, although in other chambers, the clerks wrote most of the first drafts. 
75  Jeffrey S. Rosenthal & Albert H. Yoon, Judicial Ghostwriting: Authorship on the Supreme 
Court, 96 CORNELL L. REV. 6 (2011). 
76  Calabresi, supra note 52. Calabresi remembered that one of the most flattering compliments that 
one could pay a clerk was for someone to say that they thought a particular opinion or line in their 
Justice’s writing represented that judge’s best work and to know that they, as a clerk, had written 
the particular work. 
77  Id. 
78  Adam Feldman. “Empirical SCOTUS: An Opinion is Worth At Least a Thousand Words.” 
SCOTUSBLOG (2018). https://www.scotusblog.com/2018/04/empirical-scotus-an-opinion-is-
worth-at-least-a-thousand-words/. 
79  410 U.S. 113 (1973). 
80  418 U.S. 683 (1974). 
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complicated legal reasoning and decisions. Nevertheless, the normalization of 
clerks writing the Court’s opinions during a particularly controversial decade in 
the United States, where many cases required lengthier explanations in their own 
right, further attests to the Justices’ deepening trust in clerks and their writing 
abilities. If the Justices did not value the clerks for their legal acumen, then 
they undoubtedly would not charge clerks with the responsibility of regularly 
drafting the Court’s opinions at a time of tectonic shift in decision length and 
controversy. The certiorari pool deserves credit for dramatically redesigning the 
responsibilities of clerks, namely for moving opinion assignments into the core 
of a clerk’s assignments and thereby transforming the role of a clerk from an 
assistant to that of an active agent in the Court’s business.
 Scholars including Edward Lazarus, who served as a clerk to Justice 
Blackmun during the 1988-1989 term, have suggested that enabling clerks to 
draft the Court’s opinions exhibits the extensive influence and power of clerks 
within the judicial system.1

81 Given the enormous magnitude of the Supreme 
Court’s opinions, clerks can get carried away with the power of writing drafts 
because “every opinion [is] an opportunity to make an impression on the law.”2

82 
Critics can point to cases such as Lusky’s drafting of Footnote 4 and argue that 
clerks should not have such a major influence on the American judiciary. After 
all, the President nominates Justices, and they alone face the wrath of the Senate 
Judiciary Committee. Perhaps Constitutional provisions, regulatory monitoring 
of clerk duties, or official codes of conduct for the job might constrain the clerks’ 
seemingly vast responsibilities, and can help meet the sharp criticisms of those 
who argue that clerks wield too much power by taking over the Justice’s official 
duties.3

83 
 Other scholars including Harold Koh, another former Blackmun clerk, 
have suggested that clerks writing opinions should not not cause alarm and that 
Justices receive far too many opinion assignments to reasonably write

81  The clerks are by-and-large highly political individuals. According to FEC filings, more than 
70 percent of clerks donated to political causes and organizations. This statistic is fitting because 
clerks are lawyers and law school graduates, and people are commonly attracted to the study and 
practice of law as a way to influence public policy. See Adam Bonica, Legal Rasputins? Law Clerk 
Influence on Voting at the U.S. Supreme Court, J.L. ECON. & ORG. (2016).
82  Wichern, supra note 73. 
83  Beyond Lusky and Footnote 4, many other clerks have had immense roles in shaping some of 
the Court’s major decisions. Mark Tushnet, who clerked for Justice Thurgood Marshall during the 
1972-1973 term, wrote a “vitally significant letter” across chambers to Justice Blackmun regarding 
Roe v. Wade. At the time, Blackmun viewed the end of a pregnancy’s first trimester as the logical 
deadline for an abortion because fetal development begins at 12 weeks. Tushnet’s memorandum 
successfully convinced Blackmun to change his position to permit abortion up to 24 weeks, or 
the end of the second trimester. See David J. Garrow, See How Roe v. Wade Was Written, 71 
Washington and Lee Law Review 2 (2014). 
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themselves.1

84 In deciding opinion assignments, the Justices meet in conference 
without clerks. After debating the case from all angles, the Chief Justice 
assigns one Justice to write the majority opinion for a particular case. After the 
conference meeting, the Justices speak with their clerks to keep them apprised 
of “the result reached by the majority, and his or her views on how to write the 
opinion.”2

85 After receiving specific instructions, clerks return to their offices and 
write the first drafts of the opinion, tailored to their Justice’s specifications.
 According to Koh, while clerks do in fact write the opinions, this process 
makes the clerks akin to “the students of Michelangelo,” because while “they 
may put the ink on paper...it is according to the Justices’ design.”3

86 Clerks not 
only follow their Justice’s instructions while writing, but the drafts undergo 
revision by the Justices before completion. If clerks slip in any content of which 
a Justice does not approve, then the Justice removes it. Lazarus’ point that 
clerks might seek to leave their mark on the law by writing opinions rightfully 
sparked discussion on the potential liabilities of clerk power, but a clerk’s main 
motivation can more likely be understood as a desire to serve their Justice 
properly, to constantly improve and maintain their relationship with their Justice. 
Thus, if a clerk seeks to impact the law, this goal might most efficiently manifest 
by customizing drafts precisely to their Justice’s orders so that the judges do 
not dramatically modify their assistant’s writing. Nevertheless, any discussion 
about whether the Court’s opinions represent the views of clerks or the Justices 
implicitly draws attention to the transformational effects of the 1970s on the 
Supreme Court clerkship. Powell’s institution of the certiorari pool enabled the 
clerks to take on important opinion drafting responsibilities, which not only 
proved the value of clerks to the Court but anointed clerks with greater power to 
write, or re-write, Constitutional interpretation than ever before.

84  “Supreme Court cases, October term 2018-2019,” BALLOTPEDIA (2019). The current Court 
issued 74 opinions during the 2018-2019 term. Justice Thomas’ chambers produced the most 
opinions at roughly 28 while Justices Roberts and Kagan each wrote 12 opinions, the lowest 
number on the Court. 
85  Wichern, supra note 73. 
86  Ward & Weiden, supra note 18. 
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B. Sparring Partners
 As a consequence of clerk influence, some scholars worry about the 
ideological closeness between Justices and their clerks. Critics, including 
former Ninth Circuit Appeals Court Judge Alex Kozinski, have argued that 
chambers where judges and clerks have similar legal views will lack any “hard 
questions.”1

87  For example, a Justice and a clerk with pro-death penalty views 
might not work as diligently in deciding a petition as would a judge and clerk 
with contrasting views on the death penalty. Just as the Judiciary Committee 
thinks of the ideological balance of the courts when considering a judicial 
nominee, some have suggested that this balance remains relevant in clerkship 
hiring practices. Justices hire the clerks themselves, and these assistants do not 
undergo any substantial vetting process outside of a Justice’s chambers.2

88 Thus, 
no government body necessarily oversees or studies whether the clerks hired by 
the Justices, by means of their ideological similarity with their bosses, can skew 
entire decisions or cases toward a more strict or uncompromising legal reasoning.
 The ability to create an ideologically diverse chamber largely depends 
on a Justice’s willingness and ability to hire clerks with other viewpoints. His 
own criticism notwithstanding, Kozinski tended to hire conservative clerks early 
in their law school careers because he felt that not enough judges attempted 
to mentor young conservative and libertarian students.3

89 As an unintended 
consequence, left-leaning judges who in fact desired to mentor and hire 
conservative clerks remained unable to do so because conservative judges beat 
them to the punch by hiring students much earlier than the rest of the judiciary. 
Judge Guido Calabresi argues that hiring a diverse body of clerks greatly benefits 
the business of a chamber by invigorating legal debate, but judges like him miss 
out on the opportunity to work with conservative law students because other 
judges hired them during their first years in law school, much sooner than many 
chambers are ready to hire.4

90 As a result, some judges sought standards that 
could help judges gain access to a broader range of legal talent to diversify their 
chambers.
 A federal hiring plan for law clerks, first instituted in 2003, attempted to 
remedy the issue of judges not being able to hire clerks with contrasting views. 
The hiring plan aimed to set limits on when clerks could be hired by preventing 
judges from receiving applications or making offers to applicants before the end 
of a student’s second year in law school.5

91 

87  Fred Bernstein & Alex Kozinski, Dialogue: Clerkship Politics, 2 GREEN BAG 57 (1998). 
88  Id. 
89   Id.
90  Calabresi, supra note 52. 
91  Patrick Gregory, New Law Clerk Hiring Plan Faces Familiar Defector Problems, 
BLOOMBERG BIG L. BUS. (2018), https://news.bloomberglaw.com/us-law-week/new-law-clerk-
hiring-plan-faces-familiar-defector-problems. 
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By starting the clerk hiring process in a student’s second year, judges have 
access to a much larger pool of talent, as opposed to an applicant body that does 
not include students who won clerkships during their first years in law school. 
Furthermore, hiring students later benefits the students as well, by removing 
anxieties concerning whether one should apply to a clerkship with only one year 
of law school experience, and by eliminating the pressure to fill out clerkship 
applications while simultaneously getting used to the demands of a law review, 
which may recruit students during the 2L year. The hiring plan also suggested 
that judges give applicants at least 48 hours to decide whether they will accept 
an offer or not. This timeline, while still not all too long, more closely resembles 
other industries in their hiring practices and prevents judges from pressuring 
applicants to accept positions on the spot.
 The plan recognized that students benefit from increased time to consider 
an offer to clerk, and also allowed applicants to continue interviewing and 
fielding offers from other judges without the pressure to accept a prior offer. 
While the plan remains in effect today, no regulation compels judges to follow 
it and participating judges do so on an optional basis. While many members of 
the judiciary do in fact follow the hiring plan, the solutions have not fixed issues 
of ideological imbalance in various chambers.1

92 Still, the plan provided helpful 
and necessary options for students to apply to clerkships with less stress, and for 
judges to have access to the best students from across the ideological spectrum.
 During the hiring process, no formal place exists for applicants to 
disclose their ideological views. Justices do not ask what political party a 
potential clerk commonly votes with, nor do they ask about their specific views 
on Congress or the President during interviews; however, most judges, including 
Justice Clarence Thomas, do not want clerks who are vehemently opposed to 
their ideological beliefs. Similar-minded clerks help judges effectively apply their 
ideologies to cases and create harmony among the clerks. Still, conservative law 
students commonly expose their own ideological preferences by self-identifying 
as members of their law school’s Federalist Society. Doing so allows a Justice to 
be more certain that an applicant agrees with particular legal views, especially on 
hot button political issues such as abortion or the death penalty, that might come 
before the Court.
 Nevertheless, some Justices actively seek clerks who are not of the 
same ideological persuasions as them. Justice Scalia famously reserved one spot 
among his four clerk spots each term for a liberal, and John Paul Stevens was 
known for looking past ideology in most of his clerk hires because he believed

92  Id. “The chief judges of the U.S. court of Appeals for the Second, Seventh, Ninth, and District 
of Columbia Circuits” all supported the current plan. In the past, however, various federal clerk 
hiring plans had been instituted and failed. As recently as 2014 various circuit courts withdrew 
support for hiring plans because their judges lost top applicants to judges who refused to participate 
in the hiring plan’s schedule. The current attempt is just the latest iteration of such a plan. 
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vigorous debate while deciding cases would push him toward the correct 
outcome.1

93 Experts recognize that the Justices must interact with their clerks 
on a daily basis and entrust the clerks to help represent their views in certiorari 
memoranda and opinions, and thus rightfully leave the hiring practices of 
each chamber up to the individual Justices. Still, the Court ought to shy away 
from choosing clerks who have, for instance, outed themselves as staunch 
conservatives by identifying with the Federalist Society, or declaring an 
allegiance to liberalism, in order to foster a level of overt political detachment 
amongst the clerks. After all, the Justices themselves do not disclose the political 
parties they prefer or their personal stances on political issues. Still, the public 
might become aware of a Justice’s personal views or political loyalties by 
examining trends in their voting patterns on the Court, or taking the views of the 
President who appointed them as a likely representation of their own views.2

94 
The Court must move past the expectation that each Justice will hire clerks who 
share their own ideologies, and more judges should shift toward hiring clerks 
with opposing viewpoints. Clerks and judges serve the judiciary and therefore the 
Constitution, not a particular president or, much less, a particular ideology.

93  Ian Samuel, The Counter-Clerks of Justice Scalia, ARTICLES BY MAURER FACULTY 2689 
(2016), https://www.repository.law.indiana.edu/facpub/2689. 
94  There are many exceptions to the heuristic of approximating a particular Justice’s political 
views with those of the President who appointed them. For example, President Reagan nominated 
Anthony Kennedy to the bench in 1988 after Robert Bork’s failed confirmation. Reagan maintained 
a strong conservative and religious base, and would likely be disappointed to learn that Kennedy 
casted the swing vote in 2014 that effectively legalized same-sex marriage at the federal level. 
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VI. An Institution Under Attack

A. Media Sizzles
 The reported increase in clerk usage by the Justices has led to intense 
media interest in the inner workings of the Supreme Court. Since Justices have 
historically shied away from public commentary on cases and have rarely spoken 
about the Court’s private matters, Washington Post reporters Bob Woodward 
and Scott Armstrong spent several years speaking with off-the-record sources 
in order to gain exclusive insights into the Court, which they squeezed into The 
Brethren in 1979. The book was highly criticized by the media, as The New 
York Times charged that the argument “consists largely of hearsay” and that it 
amounted to nothing more than “history written by leaks.”1

95 The Supreme Court 
also expressed sharp disapproval of the book. Privately, Justices stewed in anger 
over the widespread leaking of the Court’s private business to reporters. The 
book charged that “too much of the business of the Court is not conducted by the 
Justices but rather by their law clerks” because there is “too much work for the 
Justices to do,” which effectively increased the public’s curiosity about the jobs 
of clerks.2

96

 Woodward and Armstrong depicted the organization of the Court as 
overly bureaucratic. The Justices did not interact as a cohesive nine-member 
branch of government as they once did, and now had limited interactions with 
other Justices outside of conference. Rather, each Justice’s “office is now a unit 
in itself, a bureau within a department,” where a Justice commands their clerks 
to produce the opinions assigned to that chamber.3

97 Prior to The Brethren, neither 
the public nor the media explored Supreme Court clerkships in any depth, partly 
because widespread awareness regarding clerks remained limited until the 
book’s publication. After The Brethren reached beyond the confines of the legal 
community, the subject of clerks and their seemingly outsized responsibilities 
entered the public’s knowledge. The interest in clerks and their relationships 
with their Justices dramatically increased in the 1980s and brought the clerkship 
institution out from the Court’s shadows.
 Some of the curiosity toward clerkships surrounded the diversity of 
individual clerks within a Justice’s chambers. Many pointed to the fact that the 
clerks formed a mostly-male body of assistants. In fact, all of the Court’s clerks 
were male until Justice William O. Douglas hired Lucile Lomen for the 1944-
1945 term. Lomen graduated at the top of her class at Whitman College and

95  John Leonard, Books of The Times, N.Y TIMES (Dec. 7, 1979) at Section C, Page 29, https://
www.nytimes.com/1979/12/07/archives/books-of-the-times-documents-and-clerks.html. 
96  Philip B. Kurland, Review of The Brethren: Inside the Supreme Court by Bob Woodward, Scott 
Armstrong, 47 U. CHI. L. REV. 1 (1979). 
97  Id. 
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then attended the University of Washington’s Law School because Harvard Law 
School did not accept women at the time.1

98 Further, there were far fewer spots to 
clerk at the Court because the Justices only hired one clerk each. While Lomen 
studied at the University of Washington, American soldiers fought in World War 
II. As a result, “many of the male students did not [immediately] return to law 
school, which affected the recruitment of law clerks.”2

99 Following a common 
World War II theme, the responsibilities of men abroad thrust women into a new 
array of duties at home, ranging from working on factory floors to clerking at 
the Supreme Court. This shift in women’s working opportunities culminated in 
Lomen’s hiring as a clerk, but unfortunately also ended with her clerkship.
 After World War II, many American soldiers returned home with a 
deep sense of patriotism that led them to study the law. With the G.I. Bill’s 
passage in 1944, veterans studied at top law schools with tuition paid by the 
government. As a result, the market for clerks again grew saturated with men 
and, after Lomen, no woman clerked again until Margaret Corcoran worked for 
Hugo Black during the 1966-1967 term. Corcoran’s clerkship resulted from an 
increase in the number of law schools that allowed women to enroll, including 
Harvard, Corcoran’s alma mater, in 1950. Thus, the ability to receive clerkships 
related closely to access to legal education. As law school admissions policies 
transformed to allow women and other underrepresented groups, clerk diversity 
slowly improved as well.
 In the last quarter of the twentieth century, the clerkship institution 
continued to face an issue of underrepresentation. Todd Peppers noted that since 
Thomas Russell’s hiring by Horace Gray, “eighty-five percent of clerks were 
male, and ninety-four percent of clerks were Caucasian.”3

100 Reports of such 
homogeneity within the Justices’ chambers led to renewed calls for diversity 
among the clerks. These cries for diversity climaxed in October 1998, when the 
“1000 civil rights activists” led by the National Association for the Advancement 
of Colored People (NAACP) and Congressman Gregory Meeks protested outside 
the Marble Palace on its first day of the term. Protesters demanded increased 
representation of African Americans, Hispanics, and women in the pool of clerks. 
They cited the fact that, across the entire tenure of every Justice on the bench

98  Judge Larry A. Jordan, Four Questions about the First Woman to Clerk at the United 
States Supreme Court, JUDICIAL DISPUTE RESOLUTION BLOG (2011), https://jdrllc.
com/2011/12/09/four-questions-about-the-first-woman-to-clerk-at-the-united-states-supreme-court/. 
99  Id. 
100  Christopher R. Benson, A Renewed Call for Diversity Among Supreme Court Clerks: How a 
Diverse Body of Clerks Can Aid the High Court as an Institution, 23 HARV. BLACKLETTER L.J. 
23 (2007). Justices Rehnquist, Scalia, Kennedy, and Souter had not hired a single African American 
clerk. In particular, at this point Scalia had never hired a single African American, Hispanic, or 
Asian clerk. 
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during the 1998 term, the Court employed just seven African American clerks  
and four Hispanic clerks.101 Women fared better than racial minorities, as “about 
25 percent [of clerks] were female” by the October 1998 term.2

102 Still, calls for 
the Justices to end the stark homogeneity of their clerks continued.
 Many proposed that the Justices recruit their clerks from law schools all 
around the country rather than focusing heavily on so-called “feeder schools.” 
The law schools at Harvard, Yale, Stanford, and the University of Virginia 
positioned themselves as the top feeder institutions for federal and Supreme 
Court clerkships. Just as feeder judges helped their clerks work on the Court, 
feeder law schools achieved successful clerkship rates because of famous and 
influential faculty whose recommendations carried great weight with the Justices 
or circuit judges. Feeder schools also functioned as a scapegoat for the Justices to 
avoid drastically changing their hiring practices. Justice Thomas blamed the lack 
of diversity by citing the Court’s trend of hiring clerks from the appeals courts. 
He suggested that “it’s [not] up to us to increase the pool,” because the Justices 
hire applicants who have clerked for other judges.3

103 As a result, those who 
charge that the Court lacks diversity among its clerks point to the influence of 
feeder judges and feeder law schools as preventing qualified and talented students 
from less prestigious schools from having the chance to clerk.4

104

 As time went on, clerks slowly became a more diversified group but 
still did not proportionally represent minorities. By the 2018 term, women 
had won enough clerkships to push the total proportion of female clerks in the 
history of the Supreme Court up to roughly one-third.5

105 Still, the term had an 
overrepresentation of white clerks, who made up 85 percent of the clerk body.6

106 
Specific Justices have responded to the call for increasing diversity, including 
Neil Gorsuch, who deviated greatly in hiring practices. Gorsuch made it a 
standard practice of his chambers to select applicants who were early in their 
professional academic careers as law school lecturers or professors,

101  Sam Fulwood III, For Supreme Court Clerks, the Majority Rules, L.A. TIMES (Oct. 4, 1998), 
https://www.latimes.com/archives/la-xpm-1998-oct-04-mn-29366-story.html. 
102  Benson, supra note 100. 
103  Elizabeth Olson, SCOTUS Justices’ Choice of Clerks Lack Diversity, BLOOMBERG BIG 
L. BUS. (Dec. 18, 2017), https://news.bloomberglaw.com/business-and-practice/scotus-justices-
choice-of-clerks-lack-diversity. 
104  Justice Clarence Thomas’ antipathy toward the Ivy league, despite his Yale degree, is well-
known and he is famous for choosing clerks from outside of the top feeder schools, hiring from 
less prestigious institutions including the University of Florida, Pepperdine, and Louisiana State 
University. 
105  Olson, supra note 103. 
106  Mark J. Stern, The Supreme Court Is Terrible at Hiring Diverse Law Clerks, but Neil Gorsuch 
Is Surprisingly Good at It, SLATE (Apr. 16, 2018), https://slate.com/news-and-politics/2018/04/
the-supreme-court-is-terrible-at-hiring-diverse-law-clerks-but-neil-gorsuch-is-surprisingly-good-at-
it.html. 
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nearly five years out of law school, in order to ensure his clerks have a strong 
professional and personal maturity that newly graduated students might not have. 
Impressively, “of the seven clerks Gorsuch has hired over his first two terms, 
three [were] nonwhite.”107 The attention paid to the diversity of clerks showed 
how people offered normative judgements about the clerkship institution in an 
attempt to improve it, rather than simply learning about clerks to gather gossip 
about the Justices.
 Edward Lazarus’ publication of Closed Chambers in 1998 continued to 
fuel curiosity toward the clerkship institution at the Supreme Court, as much of 
his book consisted of his criticisms of the Court’s increased polarization. Lazarus 
might have intended the book to foster discussion on the Supreme Court’s 
practices, which it undoubtedly did; however, the negative reactions toward the 
book highlighted the extreme surprise that Justices and other judges felt when a 
clerk wrote a book that critically assessed the Court, rather than canonizing their 
Justices or the Court as an institution. Many in the judiciary, including former 
Ninth Circuit Appeals Court Judge Alex Kozinski, excoriated Lazarus for filling 
his book with details from his time at the Court. Kozinski’s hatred of Lazarus 
reached such intense levels that the judge confessed he would recuse himself 
from any case that involved him, as Kozinski “has nothing but contempt” for 
the former clerk.2

108 While Kozinski’s attitude represented one of the extreme 
reactions to the book, Lazarus also felt a personal rift between him and his 
former boss at the Court. In correspondence with members of Justice Blackmun’s 
staff, Lazarus suggested that the Justice himself, along with his former co-
clerks, severed ties with him over the publication of Closed Chambers.3

109 His 
relationships grew strained as a result of an apparent violation of the high level 
trust that the Justices maintained with their clerks throughout the term. Lazarus’ 
writing about the innermost aspects of his Justice’s chambers, often with a critical 
tone, marked a breach of that trust, a trust that is one of the most prized elements 
of a clerkship at any level of the judiciary.4

110 
 Judges also reacted negatively to Closed Chambers because of its insider 
and perhaps incomplete accounts of the personal relationships between the

107  Id. 
108  Erwin Chemerinsky, Opening Closed Chambers, 108 YALE L.J. 5 (1999). 
109  Email interview with Professor Laura Kalman (Nov. 13, 2019). 
110  Calabresi, supra note 52. Judge Calabresi noted that he stayed lifelong friends with Justice 
Black and that the clerks were so close to Black that at his funeral at the National Cathedral, 
Black’s clerks sat with his immediate family. The President of the United States was seated after the 
clerks. With respect to his own clerks, Calabresi explained that everyone in his chamber becomes a 
family. He calls each of his former clerks on their birthdays, and his clerks keep in touch with him 
constantly. Clerks not only stay close to Calabresi, but they also stay in touch with each other for 
the duration of their lives. The close relationships between co-clerks and a common sense of loyalty 
to the chamber explains why many of Lazarus’ co-clerks resented his book. Any clerk could have 
leveraged their experiences to write such a book, yet none of them chose to do so. 
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Justices. The book offered details surrounding tension between particular 
members of the Court but failed to illuminate the full nature of the oftentimes 
complicated relationships between the Justices. Judge Calabresi conceded 
that while clerks like Lazarus have a right to share details from their clerkship 
experience, they should allow for an appropriate time to pass before exposing the 
most intimate details of the Court.111 For instance, Calabresi noted that he would 
be disappointed if one of his present or recent clerks shared private details from 
his chamber and discussed his views about other judges because this would alter 
the working relationship of members of the judiciary. After the particular judges 
retire or enough time has passed such that the business of the Court would not be 
interrupted, then clerks can share their unique historical perspectives; however, 
clerks must pay attention to how leveraging their experience to write a piece 
might hurt the credibility of a court or cause controversy and unhealthy gossip 
about the relationship between judges, as Lazarus’ book did. While judges saw 
Closed Chambers as an apparent violation of their personal expectations for their 
clerks, other perspectives regarding rigid professional expectations for a clerk’s 
post-clerkship behavior entered the legal sphere.
 Law professors pounced on the opportunity to use Lazarus’ book as a 
means to discuss and produce papers regarding the ethical and legal obligations 
of clerks in terms of confidentiality. Professor Gerald Lynch at Columbia Law 
School argued that Lazarus’ book amounts to “the most fundamental breach 
of confidentiality you can think of,” and pushed for greater enforcement of 
non-disclosure-agreements at the Court.2

112 Others, including constitutional 
law expert Erwin Chemerinsky, suggested that “no consensus exists as to what 
former Supreme Court clerks can and cannot say,” and that the confidentiality 
agreements of clerks do not prevent them from speaking at all about their 
experiences, but that they can only not discuss privileged and legally sensitive 
information.3

113 Chemerinsky argues that confidentiality applies mainly during a 
clerk’s time at the Court, and that “Lazarus did nothing wrong,” because Lazarus 
based most of his book on the publicly-available papers of Thurgood Marshall 
as well as interviews he conducted while writing the book.4

114 Nevertheless, the 
debate within the judiciary and the legal scholarship regarding clerks and loyalty

111  Calabresi, supra note 52. 
112  David J. Garrow, The Lowest Form of Animal Life? Supreme Court Clerks and Supreme Court 
History, 84 CORNELL L. REV. 856 (1999). 
113  Chemerinsky, supra note 108. An analogy between law clerks and engineers at a technology 
company is helpful here. Engineers at Apple are bound by confidentiality agreements, but are not 
barred from ever writing about their experiences at the company or about their journeys in making 
an iPhone. These engineers are mainly limited from disclosing sensitive information that could 
expose the company’s trade secrets. Still, there are important relevant differences between the 
technology industry in Silicon Valley and the small group of lawyers within the Supreme Court. 
114  Id. 
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to the Justices they serve after their clerkship demonstrated an extremely 
high level of contentiousness that exists surrounding the clerkship institution 
at the Supreme Court, particularly in the new public consciousness toward 
clerkships created after the The Brethren’s publication in 1979.115 Given that 
Lazarus published Closed Chambers 19 years after The Brethren’s release, 
many viewed his book in light of the accusations regarding clerk influence first 
offered by Woodward and Armstrong. While debates over books containing 
inside information regarding clerks grew highly contentious, tensions grew 
when a clerk’s own history at the court was scrutinized on his quest to the Chief 
Justiceship.

115  While Chemerinsky makes clear that Lazarus likely did not violate any binding rules, Dan 
Himmelfarb, a former Clarence Thomas clerk, suggests that Lazarus “certainly violated unwritten 
ones” that exist between a Justice and their clerks. See Dan Himmelfarb, “Review of Closed 
Chambers by Edward Lazarus,” COMMENTARY MAG. (1998). 
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B. Opening a Clerk’s Papers
 Upon his nomination to the Court in 1971 by President Nixon, William 
Rehnquist became the third Supreme Court clerk to return as a Justice. Later, in 
1986, President Reagan nominated Rehnquist to serve as the Chief Justice upon 
Warren Burger’s retirement. With his impending promotion, the judge faced 
another confirmation process with the Senate. Rehnquist’s second confirmation 
process, which occurred just six years after The Brethren’s release, demonstrated 
the extent to which clerkships had come under the scrutiny of the public. His 
confirmation battle in 1971 did include discussion over his work produced 
while clerking for Robert Jackson during the 1952-1953 term, including 
a memorandum written by Rehnquist to the Justice regarding segregation 
and Brown v. Board.116 In particular, Rehnquist’s memorandum argued that 
“Plessy v. Ferguson is right and should be reaffirmed,” though the future Chief 
Justice admitted that some might interpret his position as “unpopular and 
unhumanitarian.”2

117 Rehnquist faced charges of racism as many accused the 
Nixon nominee of intimidating African-American voters at polling stations in 
his home state of Arizona. When the Jackson memorandum surfaced, Rehnquist 
wrote a letter to the Senate Judiciary Committee stating that he affirmed the legal 
legitimacy of Brown and that the memorandum reflected the views of Justice 
Jackson. This investigation into his memorandum came after Rehnquist testified 
before the Judiciary Committee, so Rehnquist escaped without any intense face-
to-face scrutiny regarding it.3

118 Further discussion of the memorandum during his 
1971 confirmation arose from worries over Rehnquist’s potential racial prejudice, 
as opposed to an interest in uncovering the work that a nominee did while a clerk 
at the Court.
 Rehnquist’s battle with the Senate for his Chief Justiceship in 1986 
featured even more intense discussion of his work under Justice Jackson, 
likely due to the increased attention paid to clerks after Woodward’s and 
Armstrong’s book. Rehnquist himself wrote on the outsized role or bias that 
Supreme Court clerks can have, particularly through their recommendations for 
cases in the certiorari pool, and so the Senate Judiciary Committee responsible 
for considering his promotion to Chief Justice zeroed in on his segregation 
memorandum. Rehnquist again suggested that the piece reflected Jackson’s views 
at the time and that he simply drafted it under the Justice’s orders, although many 
who knew Justice Jackson, including his secretary and Rehnquist’s co-clerks, 
argued that Rehnquist wrongfully blamed Jackson for the memorandum both in

116  347 U.S. 483 (1954). 
117  Adam Liptak, “The Memo that Rehnquist Wrote and Had to Disown,” 111 N.Y. TIMES 
(2005), https://www.nytimes.com/2005/09/11/weekinreview/the-memo-that-rehnquist-wrote-and 
had-to-disown.html/. 
118  Laura Kalman, The Long Reach of the Sixties: LBJ, Nixon, and the Making of the 
Contemporary Supreme Court (2017). 
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1971 and 1986, for the sake of political expediency to secure his promotion.119

 Regardless of Rehnquist’s views regarding the doctrine of separate-but-
equal, the attention allocated to the memorandum by the media and Judiciary 
Committee in 1986 demonstrated the increased consideration given to clerks 
and writings from their clerkships in the aftermath of The Brethren, published 
just seven years before Rehnquist’s promotion. The memorandum poked its 
head above water in 1971, and its importance in 1986 undoubtedly related to the 
Democrat’s missed chance to bring it up before Rehnquist’s in-person testimony. 
The 1986 firestorm around the memorandum arose not only out of a desire to 
sink Rehnquist’s promotion on political grounds, but also emerged from an 
increased interest in his time as a clerk, as The Brethren had sparked interest in 
clerks and their work. In this way, by evaluating a memorandum from early in 
Rehnquist’s career as worthy of senatorial consideration, the Senate affirmed 
the importance of the work of clerks at the Court and made clear that clerks not 
only dutifully served their Justices, but also put forth legal opinions that they 
personally held and sought to cement in the law. The media’s intensified interest 
in clerkships shined a light on the Court’s most private matters, including sour 
relationships between Justices and the immense responsibilities given to clerks. 
In this way, the events of the 1980s were responsible for depicting clerkships as 
an important part of the Supreme Court to the public and for invigorating large 
scale debate, within the judiciary and among the public and media, over the 
proper role of clerks within American democracy. Debate over their roles extends 
to how clerks often choose their own assignments.

119  Perhaps if Jackson were alive during Rehnquist’s promotion, Jackson might have severed ties 
with his former clerk due to Rehnquist’s disloyalty, just as Blackmun felt toward Lazarus. 
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A Chamber’s Ambassador
 One of the lesser-known and more informal functions of clerks within 
the Court includes case swapping. Case swapping occurs when one clerk trades 
their assignments with another clerk privately, after their Justice has already 
designated them to complete certain tasks. One motivation for case swapping 
includes removing a conflict of interest: if the clerk assigned to draft the opinion 
on a particular case determines that they cannot control their bias or had worked 
on the case during their time clerking at a lower court, the clerk relinquishes their 
responsibility to a colleague. Scholars defend this form of case swapping as a 
way of properly handling biases or preventing genuine conflicts of interest within 
the judicial system.
 Another reason case swapping might occur, however, includes one clerk 
wanting to influence the outcome of a particular case by injecting memoranda 
and opinion drafts with their own biases to sway the final decision. For example, 
if a clerk who has been assigned a taxation case wants to draft the opinion on 
an abortion case, and the clerk assigned to the abortion case longs to write the 
taxation opinion, they might simply swap their assignments. The motivations 
behind such swaps include that the clerk feels that their country needs them to 
work on a particular case in order to, for instance, write the opinion persuasively 
enough to successfully convince a Justice to defend abortion rights. Senator 
Ted Cruz, who served as a clerk to Chief Justice Rehnquist during the 1996-
1997 term, developed a reputation as an “ardent death penalty advocate” among 
his co-clerks.120 He sought to persuade Rehnquist to vote against emergency 
postponements of executions by providing the gruesome “facts and history of the 
case” while spending less time on the legal merits.2

121 Cruz’s co-clerks resented 
his impassioned support for the death penalty and found his insistence on 
denying execution petitions “obsessive” and unfair, indicating the passion with 
which clerks can approach their responsibilities.3

122 
 Another motivating factor for case swapping might include a clerk’s 
desire to work on the most important case of the term. Critics saw these reasons 
as damaging to the Court as an institution, and in 1996 Chief Justice Rehnquist 
wrote the clerks to put an end to case swapping across chambers as a way to keep 
clerks “as neutral and detached as is desirable,” though his note did not forbid 
swapping within a Justice’s chambers.4

123 Still, case swapping rightfully alarms 
spectators of the Court who worry about the potentially overzealous clerk who

120  Jason Horowitz, “As Supreme Court Clerk Ted Cruz Made Death Penalty His Cause,” N.Y. 
TIMES. 2016. https://www.nytimes.com/2016/01/21/us/politics/as-supreme-court-clerk-ted-cruz-
made-death-penalty-his-cause.html.https://www.nytimes.com/2016/01/21/us/politics/as-supreme-
court-clerk-ted-cruz-made-death-penalty-his-cause.html. 
121  Id. 
122  Id. 
123  Ward & Weiden, supra note 18. 
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might swap a case with the belief that they can shape the direction of the nation. 
In order to remedy the potential for such a large magnitude of clerk influence, the 
Justices must assign cases with attention to the particular positions of their clerks. 
Further, it might suit the Court to forbid case swapping completely in the absence 
of a legitimate conflict of interest.
 While case swapping was criticized within the Court in the 1990s for 
heightening clerk influence, the assistants still informally influenced decisions 
by interacting with clerks from other chambers through the “clerk network.” 
This network essentially consisted of the social interactions between clerks at the 
high Court, which occurred during lunch hours when clerks ate together in their 
designated cafeteria, played together at the Supreme Court’s basketball court, or 
when clerks frequented Washington D.C. bars together.124 During these occasions, 
clerks often discussed pending cases with clerks from other chambers in order to 
ascertain how those Justices might vote or their legal reasoning on a case. When 
one clerk learned of how another Justice might lean on a case, the clerk then 
reported this information to their Justice to determine how to write their opinion 
or justify a decision in order to recruit the Justice to their side.
 Some have argued that the limited interactions between the Justices 
outside of their conferences is one of the reasons that the responsibility to 
informally negotiate cases behind the scenes fell to the clerks. These limited 
interactions resulted from growing homogeneity of the professional backgrounds 
of the Justices: Justices did not see any reason to discuss cases with colleagues 
whose prior job experiences did not differ from their own and who had come to 
the bench with the identical views on the Court’s place in American democracy. 
Today, eight of the nine Justices on the Court served on the U.S. Court of Appeals 
before they moved to the Supreme Court.2

125 In this way, each Justice obviously 
knows that they might disagree on a case with their colleagues due to differences 
in ideology and years on the bench, but they also understand that no other 
Justice has a unique professional experience that they have not had themselves. 
Judge Calabresi contrasted this Supreme Court with those of prior years, such 
as the Warren Court, where each Justice brought with them an entirely different 
perspective to the Court.3

126 Members of the Court valued Chief Justice Warren’s 
views on states’ rights issues because he served as Governor of California and 
thus knew better than other Justices how states might react to rulings that affect 
them. As just another example, Justice William O. Douglas served as Chairman 
of the Securities and Exchange Commission before his nomination to the

124  The basketball court is located on the fifth floor of the Supreme Court building at 1 First Street 
NE in Washington D.C. and is informally known as the highest court in the land. 
125  Justice Elena Kagan is the only current Justice who was not a judge before her nomination 
to the Court. She previously served as Dean of Harvard Law School and Solicitor General of the 
United States. 
126  Calabresi, supra note 52. 
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Supreme Court, so his experiences provided other Justices with a rich perspective 
about how other government agencies might react to certain court decisions. As 
a result, the Warren Court had rich and diverse experiences among the Justices, 
which motivated them to discuss cases with one another at a frequency that later 
Courts had no reason to maintain in virtue of the growing similarities between 
the professional backgrounds of the Justices.127 
 In order to bridge the divide between the Justices, clerks assumed the 
role of working with other chambers when their bosses did not. Martha Minow, 
a former clerk to Justice Thurgood Marshall and former Dean of Harvard Law 
school, suggested that this network gave clerkships “almost an ambassadorial 
role, trying to pick up information behind the scenes” for their bosses.2

128 This 
network attested to the changes not only within the institution of the clerkship 
but also within the Supreme Court itself. Clerks interacting in this way could not 
exist before roughly 1946 because clerks generally worked out of the homes of 
their Justices. John Knox, for instance, who worked out of Justice McReynolds’ 
apartment building, had no way of casually happening upon another clerk 
to discuss the merits or justifications of a case. Thus, the Court’s physical 
organization within their building in Washington fostered interactions among 
clerks that formed the network and increased the roles of clerks within their 
Justice’s chambers.
 Most importantly, the network represented yet another progression in 
the reliance on clerks as assistants by the Justices. As the Court entered the 21st 
century, clerkship duties included regularly drafting the Court’s opinions as well 
as working the certiorari pool. Within the Court’s unique organization, which the 
Court’s building provided and Justice Powell restructured through the certiorari 
pool, clerks swayed decisions through the developing clerk network and growing 
tradition of case swapping. As a result of these immense responsibilities and 
opportunities to determine which cases the nation’s highest Court hears and how 
the Justices vote, clerks clearly grew into full-fledged junior members of the 
Court.

127  Ironically, some might blame the Warren Court for the increased appointments of judges to 
the Supreme Court, as opposed to nominating people from various political backgrounds, because 
the Warren Court was attacked as having been overtly political and responsible for deciding 
controversial cases with dubious constitutional reasoning. Thus, the political explosiveness of the 
Warren Court might have, in part, led to the appointments of judges who have an established track 
record of their legal decisions for the public to examine. 
128  Ward & Weiden, supra note 18. 
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VII. Conclusion

A. From Apprentices to Associates
 Whereas Justices including Horace Gray once relied on clerks simply to 
research footnotes and take dictation, mainly for the clerk’s benefit as a means of 
gaining a legal education under the apprenticeship model, clerks nowadays form 
a “Junior Supreme Court.”129 These newly graduated lawyers research each case 
petitioned to the Court and recommend whether it should be heard or not, bridge 
divides between the Court’s various chambers by discussing cases with other 
clerks, and draft the opinions in “almost all” of the most controversial cases of 
the Court, which often go “relatively unchanged” from initial draft to codification 
into law.2

130 This evolution depicts a clerkship institution whose growth has far 
exceeded the models embraced by Justices Gray or Holmes, often to the bitter 
consternation of many critics and students of the Supreme Court.
 While Justices task clerks with many of the responsibilities that they 
once carried out themselves, including reviewing certiorari petitions or writing 
opinions, it is evident that the Justices can no longer carry out their duties 
without clerks. Within the legal industry, the Supreme Court might be likened 
to a corporate law firm, in which the senior partners consist of the Justices, and 
the clerks, the associates. When a law firm is hired to handle a case, the senior 
partners develop strategies and speak with clients, while associates generally 
work much longer hours than the partners in order to do much of the paperwork, 
sit in on meetings, and draft important memoranda. Further, while associates 
develop close relations with the partners and can persuade them to change their 
reasoning or opinion on a legal matter, the partners make final decisions.
 Clerkships have clearly found a permanent place at the Supreme Court. 
Clerks are indispensable to the Justices, and the experience has become a 
time-honored American legal tradition that encompasses the mentorship of the 
nation’s best lawyers. In Washington D.C., many of the most important offices 
have assistants that greatly affect the office’s functioning. The President has an 
entire West Wing of staffers, many of whom recently graduated from college and 
received their jobs after working for the President’s campaign. For example, Jon 
Favreau served as then-Senator Obama’s speech writer in 2004 at the age of 23, 
just after he graduated from College of the Holy Cross. Once Obama moved into 
the White House, Favreau became his Director of Speechwriting and held the 
responsibility of drafting all of Obama’s speeches.
 Congress also survives with the help of staffers, including younger, 
newly graduated ones as well as those more entrenched in the political arena, 
where these staffers help Representatives make decisions such as how to vote on

129  Id. 
130  Rosenthal & Yoon, supra note 75. 
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a bill or how to design their own bills. It remains true that the responsibilities 
of clerks contrasts those of assistants in other departments, namely because the 
Supreme Court wields judicial review and if the White House or Congress comes 
up with a contested law, it falls to the Justices and their clerks to decide its fate. 
In this way, the clerks might have, in some ways, a final say over the ideas of 
members of Congress or the President. Thus, one should understand the clerks as 
some of the most powerful young men and women in Washington. Despite their 
immense powers, clerks play an integral part in the Court and the Justices clearly 
could not execute their duties without them, so suggestions that seek to greatly 
reduce the number of clerks are far from viable.
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B. The Future of Clerking: Three Proposals
1. Lift the Curtain
 While books such as Closed Chambers and The Brethren provided a 
vast amount of previously unknown knowledge about the Court to the American 
people, the judiciary remains the least well-known branch of government. The 
Court’s element of secrecy results, in part, because the Justices do not hold 
press conferences or town halls like members of Congress or the President, and 
their public appearances largely occur at law schools or academic panels. Thus, 
opportunities to interact with the Justices remain quite limited. The Supreme 
Court’s website currently includes a section on its current members with 
biographical information about each Justice publicly available, just as law firms 
websites feature about their partners.131 One potential idea to alleviate the intense 
scrutiny that the clerkship institution faces includes publishing biographical 
information about every Justice’s clerks alongside the descriptions of the Justices. 
A description of the members of each chamber allows any interested citizen to 
learn quick information about the clerks, including where they attended law 
school, which can affect one’s political and legal views, and their hometowns 
or other background information, which also might influence their political 
affiliations. This also enables the public to see the names and faces of each clerk 
who works on a particular Justice’s opinions, which helps make the Supreme 
Court’s business conduct more transparent and therefore less controversial to 
the public. Mystery is undoubtedly a major element that surrounds the clerkship 
institution, and publicly recognizing clerks as the influential assistants that they 
are, just as a politician’s senior staffers are well-known by the media, might 
assuage the worries of many scholars and lead them to temper their objections to 
clerks.
2. Hire Diverse Clerks
 The clerkship story began as a consequence of the apprenticeship model 
of legal education, and perhaps certain aspects of this model can improve the 
experience for clerks and Justices today. Perhaps professors and lower-court 
judges ought to more strongly encourage law students and clerks to work for a 
Justice with differing views than them. Similarly, a Justice can greatly benefit 
from working with a clerk whose legal views contrast their own because these 
clerks would serve as great intellectual challengers to the Justice’s views by 
providing the newest and strongest arguments in favor of their contrasting 
opinions, just as Holmes’ clerks once did for him. In order to arrange for such 
diversity, circuit judges and the Justices must adhere to the federal clerk hiring 
plan, which would delay clerkship applications until a student’s second year in 
law school and therefore allows all judges to have equal access to diverse talent, 

131  “Current Members,” U.S. SUP. CT. (2019). https://www.supremecourt.gov/about/biographies.
aspx/.
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rather than enabling some judges to pick out students with certain leanings much 
earlier than other judges could offer them positions.
3. Pack the Bench
 Critics have charged clerks with having too many responsibilities and 
too much influence on the Court, specifically because clerks read all petitions, 
write drafts of the opinions, and even interact with other chambers to influence 
outcomes. While the current structure of the Court needs clerks to help Justices 
get through the many thousands of petitions they receive, increasing the number 
of Justices on the bench might drastically reduce the amount of work that clerks 
have to do and might allow Justices to complete more of the work themselves. 
Scholars have not recommended this “court packing” suggestion to help reduce 
the influence of clerks, but increasing the number of Justices from nine to 15 or 
more might reduce the amount of work that each chamber receives and might 
create workloads that Justices can more reasonably handle themselves. Clerks 
can remain responsible for reading and analyzing a certain number of petitions, 
but the Justices themselves can pick up more of the work. Further, the Justices 
might even write their own opinions and only seek the clerks for revisions, just 
as Holmes did, because having more judges on the bench could help them get 
through their workload. Although suggestions aimed at altering the Court’s size 
can seem overtly political, “packing” might substantially reduce the workload 
of clerks and thus can serve as a viable means of placating the worries of many 
people about the outsized influence of clerks at the Court.
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ARTICLE

THE IMPACT OF AN INTERNATIONAL CIVIL COURT ON 
CORPORATE VIOLATIONS OF HUMAN RIGHTS

Sotiris Pafitis, University of Leeds
_________________

Abstract

The Potential Impact of an International Civil Court on Corporate Violations of 
Human Rights by Multinational Enterprises.

 This paper examines whether the creation of an international civil court 
on corporate violations of human rights could improve the position of multina-
tional enterprises (MNEs) as well as strengthen the rule of law in this particular 
area. To achieve this purpose, this paper will first examine the current state of 
affairs on this issue, focusing in particular on the lack of an adequate forum as 
well as the expenses, both direct and indirect, that are incurred by MNEs as a re-
sult. In order for the practical impact of the current situation to be understood, the 
Kiobel litigation, a case that is entering into its third decade and has been tried 
in two different jurisdictions, will be examined. In the second part, the potential 
form and the benefits the proposed Court could bring about will be set out. Focus 
will be placed on the problems this Court could solve as well as the other issues 
that may precede its creation or remain after it. Such problems include practical 
and doctrinal considerations that accompany the formation of an International 
Civil Court for non-state actors. This paper will find that all solutions currently 
available are unsatisfactory and that an International Court would help to redress 
them. Nevertheless, the potential difficulties that could accompany the process of 
its formation will have to be further studied.
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Introduction

 In an era when globalization has become the norm, “increasingly states 
[become] unable to efficiently regulate the growing cross border trade … and the 
accompanying behavior of multinational business enterprises.”1 This behavior 
has led in many cases to violations of Human Rights law by MNEs, including 
their subsidiaries, which are often based in many different jurisdictions around 
the globe. However, this seemingly international problem has been left to be re-
solved by national courts, leading to a system of award of justice and remedies that 
is “patchy, unpredictable, and ineffective.”2 This has urged many academics and 
practitioners in recent years to examine the possibility of an International Court 
that would adjudicate these matters, some even going as far as making very artic-
ulated suggestions about its form,3 or even publishing draft statutes.4 

 In this paper, it will be determined what exactly makes the current state 
of affairs so problematic and whether the creation of an International Court would 
bear any positive impact. In determining the issues with the current system, partic-
ular focus will be given to the absence of a suitable forum to hear these claims. The 
inadequacy of courts in both the United States (US) and Europe will be demon-
strated and a general overview of the judicial systems in the Global South will be 
provided, utilizing the prisoners’ dilemma theorem. In addition, practical problems 
such as jurisdictional difficulties, the principle of separate legal personalities of 
parent and subsidiary companies, and the different state responses to this chal-
lenge will be analyzed. In order to offer a practical dimension to the issue, the case 
of Kiobel v Royal Dutch Petroleum (Shell) will be examined. The case concerns 
the arbitrary arrests and killing of several Ogoni people, including Dr. Kiobel, 
by Nigerian forces which were directly or indirectly financed by Shell’s wholly 
owned Nigerian subsidiary.5  This case serves as a perfect example of the parallel 
or sequential rounds of litigation that can result, spreading over different states and 
lasting many years. 

 In the second part of this paper, proposals for the establishment of the 
aforementioned Court will be scrutinized in an effort to determine what attributes 
could be beneficial for all sides. Not every possible form could bring about a pos-
itive impact. Instead, there are specific characteristics regarding the type of 

1   Claes Cronstedt & Robert C. Thompson, A Proposal for an International Arbitration Tribunal on 
Business and Human Rights, 57 Harv. Int’l L.J. 66 (2016).
2   Ibid.
3   Maya Steinitz, The Case for an International Court of Civil Justice (2019).
4   Julia Kozma, et al., A World Court of Human Rights: Consolidated Statute and Commentary 
(2010).
5   Steinitz, supra note 3 at 70-2.
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jurisdiction exercisable, the applicable law and the powers of the Court, which 
would make it useful. Following this, conclusions will be drawn as to which of 
the issues identified would be solved by the proposed Court. Benefits such as fi-
nality of decisions, certainty regarding the applicable law and reduction of costs 
for MNEs will be shown to make the establishment of the Court a desirable step. 
In the last part of this paper, issues that might threaten this proposal will be scruti-
nized. These issues include the alleged lack of international legal personality (ILP) 
for non-state actors and the dependency the Court will have on states both for its 
creation and for the implementation of its decisions. Based on all of the above, the 
conclusion will be reached that this Court could have an overall positive impact for 
MNEs and the rule of law, despite potential difficulties. 
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1. The Inadequacy of All Current Solutions 
and the Problems they Create in Practice

 Problems for both MNEs and plaintiffs span over many different aspects 
of the lawscape, making all presently available routes inadequate as solutions. In 
this part, such problems will be examined in order to demonstrate later on why 
an International Court would be a positive contribution. It will start by demon-
strating the issues that usually arise regarding jurisdiction over both parent and 
subsidiary companies, the uncertainty for corporations, and the inadequacy of 
state responses to the matter.

 The different national approaches will be categorized in three groups. 
First, the US stance will be inspected on its own. This is because up until re-
cently, courts in the States served as the epicentre for transnational human rights 
litigation, but this was reversed by the United States’ Supreme Court (USSC) in 
its 2013 Kiobel decision, hence instigating the ‘missing forum problem.’1  In the 
following part, the European approach will be scrutinized. Even though different 
state approaches play a role, the focus will remain on the European Union (EU) 
as a whole, since regulations at a Union level constitute the entire bloc inappro-
priate for such cases.

 Lastly, the state of affairs in the Global South will be examined in order 
to show that matters such as corruption, either perceived or real, or both, result in 
an unsuitability of such national forums for the current purposes. In the next sub-
section, a case study of Kiobel in both sides of the Atlantic will be undertaken, 
hence exemplifying the onerous results the current situation has for MNEs and 
plaintiffs.

1   Steinitz, supra note 3 at 83-108.
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1.1 What is problematic about the current situation?

A. Imposing Liability on Parent Companies & the Corporate Veil

 In our era, MNEs have adopted a role and shape that creates 
an oxymoron. On the one hand, such corporations wield an increasing 
amount of power that puts them in a position that can affect people’s 
rights tremendously.1  On the other hand, however, due to the way MNEs 
are structured through parent-subsidiary relationships,2 coupled with the 
“existing classical state-centric approach in international (human rights) 
law,”3 an “accountability gap”4 is created. This is because individual states 
will normally only exercise jurisdiction over local subsidiaries of a MNE, 
making it difficult to examine the actions of corporate groups as a whole.5

 Establishing jurisdiction over both parent and subsidiary compa-
nies is the preferable course of action for most plaintiffs in any forum as 
subsidiaries alone will often lack the necessary documentary evidence to 
establish legal responsibility,6 or will not have sufficient funds to compen-
sate the plaintiffs.7 Nevertheless, doing so requires the courts to ignore the 
separate legal personalities of the parent and subsidiary companies. This 
‘corporate veil’ guarantees that the two companies are separate legal enti-
ties, with distinct rights and obligations.8 Piercing, in this context, means 
that the liability of the subsidiary can be attached to the parent company. 
Traditionally, courts have been very reluctant to lift or pierce the veil, 
often requiring particularly persuasive arguments to do so.9 Consequently, 
any such decision will always be very case specific so that the reasonable

1   Philip Alston & Ryan Goodman, International Human Rights (2013) 1463-8; Geoffrey Chandler, 
Corporate Liability: Human Rights and Modern Business (2006).
2   Rolf H. Weber & Rainer Baisch, Liability of Parent Companies for Human Rights Violations of 
Subsidiaries, 27 Eur. Bus. L. Rev. 669, 671 (2016).
3   Eric De Brabandere, Human Rights and Transnational Corporations: The Limits of Direct 
Corporate Responsibility, 4 Hum. Rts. & Int’l Legal Discourse 66 (2010).
4   Anil Yilmaz Vastardis & Rachel Chambers, Overcoming The Corporate Veil Challenge: Could 
Investment Law Inspire The Proposed Business And Human Rights Treaty?, 67 Int’l & Comp. L.Q. 
389, 392 (2018).
5   European Parliament, Access to legal remedies for victims of corporate human rights abuses in 
third countries (2019).
6   Weber & Baisch, supra note 8 at 694-5.
7   Vastardis & Chambers, supra note 10 at 393.
8   Id. at 394.
9   Weber & Baisch, supra note 8 at 688.
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ness of establishing a separate personality is balanced against the need to 
clamp down abuses of the doctrine.1 Even though no definitive test exists 
to determine when such piercing should take place, factors that are usu-
ally taken into account are: (i) the percentage of ownership by the parent 
company;2 and (ii) directors serving on both boards.3 Nonetheless, the 
question of when the parent should be liable for the acts or omissions of its 
subsidiary remains far from being an easy one to answer and different na-
tional courts follow different paths when trying to answer it. It is possible 
that a company may have its veil pierced for a subsidiary in one jurisdic-
tion but not for another in a different jurisdiction, regardless of whether all 
other material facts are the same. Due to this lack of definitive answers, 
much uncertainty exists.

 Furthermore, different national courts have attempted to find ways 
to circumvent piercing the corporate veil, hence resulting in further uncer-
tainty. One such example is France, where parent companies have a duty 
of vigilance over their foreign subsidiaries.4 This duty creates a “threefold 
obligation” requiring French domiciled MNEs “to put in place, disclose 
and effectively implement a vigilance plan” detailing measures to prevent 
serious human rights violations.5 Failing to adhere to any of the parts of 
the obligation may result in civil liability being imposed on the parent 
company.6 Of course, this remains problematic in many different ways. 
First, this law only applies to French MNEs and their subsidiaries, making 
it one of many different state answers to the problem. When viewed on a 
global scale, the actual impact of this answer is very small. Most impor-
tantly, it furthers the lack of uniformity for veil-piercing rules and creates 
more uncertainty.7 This absence of uniformity is so intense that it has led 
Professor Crespi to observe that “given the divergence among jurisdictions 
as to their piercing law, [different approaches] can have outcome-deter

1   Stanley W. Elkind & Ryan Tevel, Piercing the Corporate Veil: New Perspectives on an Age-
Old Concept, in Dennis Campbell, The Comparative Law Yearbook of International Business, 90 
(Kluwer Law International 2014).
2   107/82, AEG v. Commission, 1983 E.C.R. 3151.
3   Olivier de Schutter, The Accountability of Multinationals for Human Rights Violations in 
European Law, in Non-State Actors and Human Rights, 277 (Philip Alston ed., 2005).
4   European Parliament, supra note 11 at 35-6.
5   Ibid.
6   Sherpa, Vigilance Plans Reference Guidance, 9-10 (2019).
7   Simeon Obidairo, Transnational Corruption and Corporations: Regulating Bribery through 
Corporate Liability, 183-185 (2013).
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minative consequences.”1 It is only natural that this divergence of ap-
proaches in its transnational context causes confusion to enterprises which 
operate in a multitude of jurisdictions.

 Another example is that of the UK, where courts have devised 
another way to impose liability to parent companies. Instead of piercing 
the veil to attach the subsidiary’s liability to the parent company, the UK 
Court of Appeal determined that a distinct duty of care may be owed by 
a parent company to those affected by the operations of its subsidiaries.2 
Such duty can arise in two circumstances, either if the parent:
 (i) has taken direct responsibility for devising a material health and  
 safety policy the adequacy of which is the subject of the claim; or 
 (ii) controls the operations which give rise to the claim. 

 In determining this, Simon L.J. bases his decision on an earlier 
judgement by Arden L.J. in the case of Chandler v. Cape Plc.3 There, the 
Lady Justice determined a set of factors that the courts ought to take into 
account to determine if such a duty of care exists. These included:

 (1) the businesses of the parent and subsidiary are in a relevant   
 respect the same; 
 (2) the parent has, or ought to have, superior knowledge on some   
 relevant aspect of health and safety in the particular industry; 
 (3) the subsidiary’s system of work is unsafe as the parent 
 company knew, or ought to have known; and 
 (4) the parent knew or ought to have foreseen that the subsidiary   
 or its employees would rely on its using that superior knowledge   
 for the employees’ protection.4

This mechanism does seem to circumvent the corporate veil in an efficient 
manner, but it does also have flaws. Just like its French counterpart, it re-
mains limited to British MNEs and their subsidiaries, thus leaving much of 
the world’s MNEs unaffected. In addition, it moves the legal state of 

1   Gregory Scott Crespi, Choice of Law in Veil-Piercing Litigation: Why Courts Should Discard the 
Internal Affairs Rule And Embrace General Choice-of-Law Principles, 64 NYU Ann. Surv. Am. L. 
85, 125 (2008).
2   A1/2016/2502 & 2504, Lungowe v. Vedanta Resources Plc, 1528 (EWCA Civ 2017).
3   B3/2011/1272, Chandler v. Cape Plc, 525 (EWCA Civ 2012).
4   Id. at para. 80.
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affairs even further from the aim of uniformity.

 It must be noted that in recent years the possibility of a universal 
approach on piercing the corporate veil has become visible. In 2014, the 
UN’s Human Rights Council (UNHRC) passed Resolution 26/9 which 
decides to create an “intergovernmental working group … whose man-
date shall be to elaborate an international legally binding instrument to 
regulate, in international human rights law, the activities of transnation-
al corporations.”1 Based on this decision, Vastardis and Chambers have 
proposed the inclusion of a veil-piercing clause modelled after those found 
in International Investment Law (IIL) treaties.2 In IIL, veil-piercing is 
essentially used for parent companies to assume the rights, rather than the 
obligations, of their foreign subsidiaries.3 It enables foreign investors (par-
ent companies) to “bring claims against the host State for the harm caused 
by the latter to the subsidiary’s business.”4 In contrast with the tradition-
al conception of veil-piercing, IIL uses this notion in order to identify a 
corporation’s shareholders, thereby piercing the veil, for the purposes of 
finding out its nationality.5 This plays an important role since it “affects 
whether certain cases involving foreign investors may be heard by an 
international tribunal, as opposed to a domestic court.”6

 Ironically, the test for veil-piercing here sets a much lower thresh-
old by focusing on ownership instead of the control of the subsidiary’s 
day-to-day business.7 The former being much easier to satisfy compared 
with the latter. According to Article 25(2)(b) of the ICSID Convention 
veil-piercing can take place where the parent company is ‘controlling’ the 
subsidiary.8 Even though the Convention does not provide a definition of 
control, subsequent cases have established that mere ownership of shares

1   Human Rights Council, Elaboration of an international legally binding instrument on 
transnational corporations and other business enterprises with respect to human rights (2014). [1]
2   Vastardis & Chambers, supra note 10 at 397 – 403.
3   Id. at 397.
4   Ibid.
5   Katherine E. Lyons, Piercing the corporate Veil in the International Arena, 33 Syracuse J. Int’l 
L. & Com.
6   Id. at 523.
7   Vastardis & Chambers, supra note 10 at 403.
8   International Centre for Settlement of Investment Disputes (ICSID), Convention on the 
Settlement of Investment Disputes between States and Nationals of Other States, art 25(2)(b) (1966) 
[hereinafter ICSID Convention].
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will suffice,1 allowing for a much more flexible approach. For example, in 
the case of Lanco International Inc. v. The Argentine Republic,2 the ICSID 
Tribunal accepted that a mere 17.4% stock ownership by the claimant in 
its Argentine subsidiary was enough.3 This stands as evidence of the dis-
proportionately little attention the law gives to separate personalities when 
they stand in the way of corporate gains. But when it comes to corporate 
accountability, the exact opposite happens.

 Vastardis and Chambers then move on to provide some good 
arguments as to why the standard should be the same for International 
Human Rights Law (IHRL). They point out that just as MNEs are in a 
vulnerable position vis-à-vis the host state in IIL, claimants are in an even 
more vulnerable one, in terms of bargaining power, compared to MNEs 
when it comes to human rights violations. Consequently, they deserve the 
“substantive and procedural support of international law.”4 Since states 
are obliged to protect human rights against third parties, including MNEs, 
they argue that only by enabling this form of veil-piercing, states will 
be discharging their duties.5 The proposed solution is also supported by 
Michoud. In her article, she expresses the view that “no double standards 
should be exercised, allowing the same companies to act as free riders and 
cherry pickers.”6 Her endorsement of the views of Vastardis and Cham-
bers is encapsulated in her emphasis on the need for coherence.7 The point 
where their proposal becomes problematic is where they argue that this 
mechanism should be implemented by national courts.8 

 Implementation by national courts will take away any potential for 
uniformity of treatment, to the detriment of MNEs. Arguably, the concept 
of veil-piercing is an established one. What is troublesome about it in the 
present situation is that different national courts apply it differently. This 
means that MNEs have to develop different national strategies for the

1   Vastardis & Chambers, supra note 10 at 398-9.
2   ARB/97/6, Lanco Int’l Inc. v. Argentine Republic, Preliminary Decision on Jurisdiction, 5 ICSID 
367 (1998).
3   Id. at paras. 4-5.
4   Vastardis & Chambers, supra note 10 at 404.
5   Ibid.
6   Adeline Michoud, Aiming for Corporate Accountability’s Heart: A Discussion on the Relevance 
of Corporate Veil Piercing, 6 Bristol Law Review 134, 157 (2019).
7   Id. at 157, 161-162.
8   Vastardis & Chambers, supra note 10 at 421-2.
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states they do their business in, which leads to more legal and administra-
tive expenses. Having the Proposal implemented by national courts simply 
means reinforcing, in Professor Vagts’ view, the “lack of uniformity in 
corporate and commercial laws around the world.”1 

 The level of incoherence between veil-piercing jurisprudence 
around the world has reached the point that it can be described as a “com-
pendium of ‘hundreds of decisions that are irreconcilable and not entirely 
comprehensible.’”2 Thus, it is submitted that the form of implementation 
argued by Vastardis and Chambers will intensify, rather than rectify the 
problem. So long as courts continue to set different precedents and de-
velop the law in varying ways, the state-centric approach will continue 
to work against coherence. Their solution can only be utilized through an 
International Court. Such an organization will develop a consistent set of 
precedent which will apply to all of its cases and enable MNEs to develop 
a single, universally applicable strategy. Through this solution, corpora-
tions will save large sums of money from legal expenses both during the 
formation of their business strategies and during the application stage in 
each of their host states. 

 Another weakness of implementation by national courts is the fea-
sibility of this suggestion. States have been traditionally reluctant on this 
matter, which was reflected in the “sharply divided vote”3 for the adoption 
of the Resolution. Based on this reluctance, no veil-piercing clause has 
been included on the released draft of the treaty. The sole provision that 
attempts to address the issue of parent-subsidiary relationships is Article 
10(6).4 Nevertheless, no direct mention of piercing is made, leaving the

1   David Aronofsky, Piercing the Transnational Corporate Veil: Trends, Developments, and the 
Need for Widespread Adoption of Enterprise Analysis, 10 N.C. J. Int’l L. & Com. Reg. 31, 33 
(1985); Detlev F. Vagts, The Multinational Enterprise: A New Challenge for Transnational Law, 83 
Harv. L. Rev. 739, 741-742 (1970).
2   Aronofsky, supra note 43 at 31; 2 Phillip Blumberg, et al., Blumberg on Corporate Groups, 8 
(2nd ed., Wolters Kluwer 2005).
3   Sara McBrearty, The Proposed Business and Human Rights Treaty: Four Challenges and an 
Opportunity, 57 Harv. Int’l L.J. 11, 12 (2016).
4   Open-Ended Intergovernmental Working Group on Transnational Corporations and Other 
Business Enterprises With Respect to Human Rights (IGWG), Legally Binding Instrument To 
Regulate, In International Human Rights Law, The Activities Of Transnational Corporations And 
Other Business Enterprises: Zero Draft (UNHRC 2018).
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state of affairs in a vague position.1 Additionally, it has been suggested that 
even this unclear provision could be sufficient to spark fierce debates on 
the matter of veil-piercing.2 Consequently, it is doubtful whether a pro-
posal as bold as that of Vastardis and Chambers would have a chance of 
inclusion in this treaty. Nevertheless, scholars have recognized the need 
for a supranational regulator of transnational corporate actors, with respect 
to human rights, which need to “be rescued from the deathbed of the tra-
ditional nation state.”3 Ergo, even though this treaty has not offered much 
fertile ground for the above-discussed solution, it remains a meritorious 
one that could be utilized in the future.

 Of course, overcoming the barrier of separate legal personalities is 
only one aspect of the problem. It is possible that if national forums could 
otherwise attach liability to parent companies, none of this would be nec-
essary. Unfortunately though, plaintiffs are faced with what Steinitz has 
named “the problem of the missing forum.”4 She argues that there are no 
national courts at the time both willing and suitable to hear cross-border 
corporate human rights violation cases. As will be demonstrated below, 
prior to 2013, the US was the only place where such cases were examined; 
ever since the USSC delivered its judgement in Kiobel, however, this all 
has changed.

B. The Post-Kiobel US Courts as Inappropriate Forums

 In this section, the main reasons why American courts are no lon-
ger suitable for the adjudication of transnational corporate human rights 
violation cases will be discussed. It will start by analysing the forum non 
conveniens doctrine. This doctrine permits courts to decline hearing a case 
when they believe a different jurisdiction would be more suitable.5 This

1   Maddalena Neglia & Maria Isabel Cubides, Legally Binding Instrument To Regulate, In 
International Human Rights Law, The Activities Of Transnational Corporations And Other 
Business Enterprises Preliminary Comment On The “Zero Draft” Convention 9, 18 (International 
Federation for Human Rights 2018).
2   Carlos Lopez, Toward an International Convention on Business and Human Rights, Investment 
Treaty News (Oct. 17, 2018), https://www.iisd.org/itn/2018/10/17/toward-an-international-
convention-on-business-and-human-rights-carlos-lopez.
3   Peer Zumbansen, Piercing the Legal Veil: Commercial Arbitration and Transnational Law 8 
European Law Journal 400, 402, 417-418, 421-423 (2002).
4   Steinitz, supra note 3 at 83-107.
5   C. M. V. Clarkson & Jonathan Hill, The Conflict of Laws, 104 (4th ed., OUP 2011).
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section will then move on to the milestone decision of the USSC in Kiobel 
which ended the extraterritorial use of the Alien Tort Statute (ATS), there-
by closing the sole suitable forum for victims of transnational corporate 
violations of human rights.

 It is a very common phenomenon for corporate defendants in their 
home states to request the dismissal of such cases based on the forum non 
conveniens doctrine. The application of this doctrine does not have the 
effect of ending a case forever; rather, with the understanding that there is 
a more suitable foreign court to examine the case, it leads to the case’s dis-
missal from the national courts of the state where the case was brought.1 A 
case is dismissed under this doctrine based on “the location of the parties, 
witnesses, evidence, and given that the local court is more familiar with 
the local law, which is often the law applied in the case.”2 Nonetheless, 
available empirical data “suggest that almost all cases dismissed on forum 
non conveniens grounds in the United States are never refiled in the alter-
nate forum, leaving the victims without any remedy.”3 Therefore, proce-
dural issues stand in the way of substantial legal redress in these types of 
cases.

 The US was until recently the only jurisdiction where, despite the 
fact that the forum non conveniens doctrine was often applied, plaintiffs in 
transnational human rights cases had a chance to have their day in court. 
This was due to the use of the ATS, a legislative piece that laid dormant 
from its creation in 1789 until 1980, when it was used successfully in 
the case of Filártiga v Penã-Irala.4 The statute had the effect of allowing 
federal courts to exercise civil jurisdiction over violations of the law of 
nations, including customary IHRL, regardless of where they were com-
mitted, or the nationalities of the parties. Ever since its revival “the USA 
has proved magnetically attractive to foreign litigants.”5

1   Christine Kaufmann, Holding Multinational Corporations Accountable for Human Rights 
Violations: Litigation outside the United States, in Dorothée Baumann-Pauly & Justine Nolan 
(eds.), Business and Human Rights: From Principles to Practice, 253 (2016).
2   Gwynne Skinner, Robert McCorquodale & Olivier De Schutter, The Third Pillar: Access to 
Judicial Remedies for Human Rights Violations by Transnational Business, 6 (The International 
Corporate Accountability Roundtable 2013).
3   Ibid.
4   Filártiga v. Penã-Irala, 603 F.2d 876 (2d Cir. 1980); Steinitz, supra note 3 at 73.
5   Anna Grear & Burns H. Weston, The Betrayal of Human Rights and the Urgency of Universal 
Corporate Accountability: Reflections on a Post-Kiobel Lawscape, 15 Hum. Rts. L. Rev. 21, 29 



182 PENN UNDERGRADUATE LAW JOURNAL

This golden period for human rights activists came to an end in 2013, 
when the USSC delivered its judgement in the case of Kiobel. The case 
itself, as well as the effect it had on the parties, will be discussed in a later 
section of this paper. In this section, the focus will remain on the rationale 
of the USSC’s decision and why it demonstrates that presently, there is no 
court in the world both willing and capable of resolving these types of cas-
es. The case was brought by Esther Kiobel, the widow of one of nine ac-
tivists who in 1995 were executed by the Nigerian army, with the help of 
Shell’s wholly owned local subsidiary. When it finally reached the USSC, 
a cannon of statutory interpretation, called the “presumption against ex-
traterritorial application”1 was invoked by the Court to reject it. The Court 
held that nothing in the statute rebutted that presumption.2 Instead, in order 
for ATS to be used, the claims must “touch and concern the territory of 
the United States…with sufficient force to displace the presumption.”3 
This decision was characterized by many as the “the death knell for ‘for-
eign-cubed’ human rights claims under the ATS,”4 but as it will be shown 
in the following paragraphs, ATS claims were far from being a panacea for 
all cases.

 As Grear and Weston point out, the application of ATS was al-
ready very restrictive in terms of the substantive ground of the complaint.5 
They point to another Supreme Court decision that stated that claims must 
be based on “a norm of international character accepted by the civilized 
world and defined with a specificity comparable to the features of the 18th 
Century paradigms we have recognized.”6 This had the effect of limiting 
ATS claims to the 18th century standards, hence making it unable to cope 
with violations of more modern human rights, such as the right to privacy. 
This restrictive scope demonstrates that even before Kiobel, the ATS was 
not ideal.

 Furthermore, it was often argued that the ATS enabled the US

1   Id. at 33.
2   Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1669 (2013).
3   Ibid.
4   Vivian Grosswald Curran & David Sloss, Reviving Human Rights Litigation After Kiobel, 107 
Am. J. Int’l L. 858 (2013).
5   Grear & Weston, supra note 56 at 32.
6   Sosa v. Alvarez-Machain, 542 U.S. 692, 725 (2004).
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courts to assume a role of “worldwide human rights tribunal.”1 This exer-
cise of jurisdiction has been seen as a form of “judicial imperialism.”2 It 
was also criticized for damaging the “foreign relations prerogative of the 
executive branch.”3 Indeed, there is no argument in favor of having the 
fora of a single state interpreting and applying international law for the 
whole world. Such practice goes against the concept of state sovereignty 
as it leads to the exercise of the sovereign will of a single state globally.4 
Indeed, during the hearing of Kiobel by the USSC, the government of the 
UK and the Netherlands, in a joined amicus brief, invoked this exact prin-
ciple5 so that the court would deny the request of the appellants. Again, 
even though the ATS could provide some relief to claimants, this was not 
achieved without causing problems.

 It is also worth pointing out that American courts and, in particular, 
American juries, are biased against foreign parties.6 This meant that even 
when ATS claims were available, the hopes of the claimants were limited 
and their task further complicated. As a result, even in those cases where 
an outcome was reached, their validity could come under question. Anti-
foreign bias evidences even more the unsuitability of US courts7 as well as 
the need for a novel solution.

 Overall, it has been demonstrated that the US, although once a 
relatively adequate forum, can no longer be viewed as such. The decision 
of the USSC in Kiobel has closed the door to foreign plaintiffs, essentially 
putting an end to transnational litigation for corporate human rights viola-
tions. Even while ATS claims were available, their substantial scope was 
extremely limited to archaic standards of customary IHRL, thus prevent-
ing many claimants from having their day in court. What is even more 
worrisome is that when decisions were made, their fairness and therefore 
their validity could not be guaranteed, due to an apparent xenophobic

1   Burt Neuborne, Some Quick Thoughts on Transnational Human Rights Litigation in American 
Courts After Kiobel, N.Y.U. J. Int’l L. & Pol. (April, 19, 2013), http://nyujilp.org/some-quick-
thoughts-on-transnational-human-rights-litigation-in-american-courts-after-kiobel.
2   Ibid.
3   Steinitz, supra note 3 at 87.
4   Ibid.
5   Brief of the Netherlands and the United Kingdom, Kiobel v. Royal Dutch Petroleum Co., 569 
U.S. 108 (2013) (No. 10-1491), 2012 WL 2312825, 7.
6   Kimberly A. Moore, Xenophobia in American Courts, 97 Nw. U. L. Rev. 1497, 1497-9 (2003).
7   Steinitz, supra note 3 at 89.
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stance towards foreign parties. Moreover, states could also be uncomfort-
able with the US assuming the role of a global court, and thus overlooking 
national sovereignty.1 This paper will demonstrate that none of these prob-
lems would exist if there was an International Court for such matters. Such 
a court would require a new treaty in order to be established, which would 
in turn specify the rights covered by its powers. As a result, the solution 
offered to both MNEs and plaintiffs would not be outdated. In addition, 
by agreeing to the treaty, sovereign states would give their consent to the 
Court’s exercise of jurisdiction while simultaneously lifting any claims 
to exercise their sovereign powers. Lastly, an International Court would 
be manned by panels of well-reputed judges, coming from a plethora of 
different legal systems. As a result, their individual interest in favoring one 
of the parties would be minimized, while their interest in reaching a fair 
outcome, thus upholding their reputation, would be maximized.

C. European Courts

 Having examined the response of US courts, this paper will now 
cross the Atlantic in order to determine if European courts can offer a 
better alternative. While being the largest base for non-financial MNEs,2 
Europe is also home to some very challenging forums for foreign plain-
tiffs.3 As it will be demonstrated, these challenges, which mostly regard 
the establishment of jurisdiction, make the EU as a whole an unsuitable 
forum for hearing the aforementioned type of cases.

 Complexities are detectable from the early stages of a case’s life. It 
begins with the two jurisdictions that run in parallel, which are both rele-
vant in the context of transnational human rights litigation. For companies 
which are domiciled in an EU Member State (MS), most likely the parent 
company, a set of EU rules applies, namely the Brussels I Regulation (Re-
cast) (BIR).4 The rules that apply for non-EU subsidiaries are not the same 
though. Instead, every MS is free to apply its own rules of Private Interna-
tional Law (PIL),5 resulting in 28 different state responses and a

1   Id. at 87.
2   United Nations Conference in Trade and Development, 100 Largest Non-Financial 
Transnational Corporations (2014).
3   Steinitz, supra note 3 at 93.
4   European Parliament, Regulation 1215, 2012 O.J. (L. 351) 1.
5   European Parliament, supra note 11 at 34.
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high level of complexity. This is reflected in Enneking’s observations. She 
notes that many of the 40 cases brought between 1990 and 2016, are dis-
missed in their early stages as a result of jurisdictional issues,1 while only 
3 have had a judgement on their merits.2 These numbers provide a strong 
indication of the unsuitability of EU national forums.

 Additionally, Article 8(1) of BIR allows for all potential co-de-
fendants to be sued in the domicile forum of one of them.3 This provision 
could offer a useful tool for plaintiffs in transnational cases because “pro-
cedural economy can be achieved, as it enables courts to rule on various 
but connected claims at the same time in an identical forum.”4 Neverthe-
less, the European Court of Justice (ECJ) has specified that this provision 
can only be used to attract defendants from within different EU Member 
States5 As a result, the potential usefulness of Art.8(1) is limited to cases 
where both the parent and subsidiary companies are within the EU. This 
makes BIR a very limited tool for claimants just as the courts that rely on 
it.

 Nonetheless, there are some advantages in comparison with US 
courts, particularly the absence of the forum non conveniens doctrine. 
According to the ECJ, Member States cannot decline exercising jurisdic-
tion on the basis that a non-EU forum would be more appropriate.6 This 
liberal rule though only applies to EU-domiciled defendants. This makes 
the availability of European courts in transnational cases at best incon-
sistent,7while plaintiffs “who sued the European parent company solely 
to obtain jurisdiction over injuries caused by … [its] subsidiary might 
be open to claims that they were abusing process.”8 Consequently, even 
though access to European courts may be the only means for an effective

1   L.F.H. (Liesbeth) Enneking, Judicial Remedies: The Issue of Applicable Law. in Juan Jose 
Alvarez Rubio & Katerina Yiannibas (eds.), Human Rights in Business, 38, 41-42 (2017).
2   Ibid.
3   Regulation 1215, supra note 73 at art. 8(1)
4   Alexia Pato, Jurisdiction and Cross-Border Collective Redress: A European Private International 
Law Perspective, 125 (2019).
5   C-645/11, Land Berlin v. Sapir, 2013 E.C.R. I-55.
6   C-281/02, Owusu v. Jackson, 2005 E.C.R. I-1462.
7   Steinitz, supra note 3 at 95
8   Ibid; C/09/337050/HA ZA 099-1580, Akpan v. Royal Dutch Shell Plc (District Court of the 
Hague 2013).
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award of justice for many third-country nationals,1 the current jurisdic-
tional regime will often make it undesirable. 

 Hurdles can also occur because of the European choice of law 
regime. This issue is regulated by the Rome II Regulation,2 which pro-
vides that Member States’ courts must apply the law of the state where the 
damage occurred (lex loci delicti).3 Contrasted with the US, where IHRL 
is applied through American tort standards, the European approach is even 
less satisfactory. Consequently, in the cases of transnational human rights 
violations, courts will apply the law of what will often be an underde-
veloped, low-income nation, ill-equipped to deal with modern mass tort 
litigation.4 Without any bias towards the legal systems of the Global South, 
academics have reached the conclusion that:

Generally speaking, parent companies are located in economically devel-
oped states that have had the opportunity to develop more sophisticated 
and generous rules for compensation . . . In most cases the tort principles 
in developing countries will not have been as fully elaborated through 
judicial decisions as the tort law in industrialized countries.5 

 As a consequence, Rome II prevents European courts from exer-
cising two of tort law’s most basic functions: corrective justice and de-
terrence of potential future perpetrators.6 Such outcomes do not only go 
against the interests of the parties of a case, but most importantly, they go 
against the interests of the rule of law.

 It is worth pointing out that this rule is subject to an exception 
where its application would go against the forum’s public policy.7 This in 
turn has led commentators to the conclusion that adherence to human

1   European Parliament, supra note 11 at 110.
2   European Parliament Regulation 864, 2007 O.J. (L. 199) 40.
3   Id. at Art.4 (1).
4   Steinitz, supra note 3 at 96.
5   Michael Anderson, Transnational Corporations and Environmental Damage: Is Tort Law the 
Answer?,
6   Claire Staath and Benedict Wray, Corporations and Social Environmental Justice: the Role 
of Private International Law, in Antoine Duval and Marie-Ange Moreau (eds.), Towards Social 
Environmental Justice?, 77 (EUI Working Papers 2012).
7   European Parliament Regulation, supra note 84 at art. 26.
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rights protection standards may be one such public policy consideration.1 
Nonetheless, as Skinner argues, this proposal has remained only in theo-
ry, as there has not been any practical application of this approach.2 This 
proposal should also be viewed bearing in mind that derogations from the 
general rule are meant to be applied exceptionally,3 which further reduces 
any chances of a proper administration of justice. Consequently, it can be 
seen that national forums in the EU are unable to apply proper legal stan-
dards, making them unavailable for such cases.

 To conclude, the European response to cases of transnational 
human rights violations has been flawed, both in terms of jurisdiction and 
applicable law. When it comes to establishing jurisdiction, BIR only gov-
erns MS behavior against EU-domiciled parent companies. Jurisdictional 
approaches over third-state-subsidiaries remain fragmented as each MS 
is left to regulate the issue by itself. The situation is even more problem-
atic with regard to the applicable law as Rome II requires courts in MS to 
apply the law of the place where the violation was committed. Therefore, 
courts will often find themselves using laws they have no experience in 
and which are ill-equipped for the purposes of corporate violations of 
human rights. These two issues further demonstrate why European courts 
are unsuitable for the cases this paper is concerned with. Once again, 
Steinitz’s ‘missing forum’ problem seems to be confirmed. On the con-
trary, an International Court would not face any of the issues discussed 
here. Its jurisdiction to try the actions of both parent and subsidiaries 
would be provided in its treaty of establishment, leading to a set of rules 
that is both universally applicable and predictable. As for the substantial 
issues, it is only reasonable that a new treaty would provide adequate re-
sponses for most violations that could arise.

D. Litigation in the Global South

 Having examined the possible routes of litigation in the two main 
bases of MNEs, no academic inquiry on the matter would be complete 
without an examination of the courts in the Global South. The term Global 
South encompasses the low- and middle-income countries in Africa, Asia, 

1   Enneking, supra note 75 at 60.
2   Skinner, supra note 53 at 17.
3   European Parliament, supra note 11 at 113.



188 PENN UNDERGRADUATE LAW JOURNAL

and Latin America.1 These are often the places where the human rights vi-
olation has been committed. Unfortunately, courts in low-income countries 
“often lack the capacity and resources to prosecute even relatively simple 
civil cases.”2 

 In this part, the issue of corruption will be analyzed. Corruption, 
whether real or perceived, can put an end to any chances of having a fair 
trial, thus failing both claimants, who are unable to access remedies, and 
MNEs which are forced to operate in environments of great legal un-
certainty.3 Litigants are not the only ones who are affected. Nations as a 
whole can be harmed since effective courts are important for economic 
development.4 In this section, judicial corruption in corporate human rights 
violations cases will be analyzed, in order to demonstrate why corruption 
itself can be sufficient to make litigation in the Global South a bad choice, 
hence contributing to the missing forum problem. Recognizing that there 
is no blanket state of corruption over the judicial systems of all developing 
nations, this paper will examine the work of Gowder and Steinitz. They 
argue that even the perception of corruption is sufficient to lead to actual 
corruption in a developing country’s court, hence rendering it unsuitable 
for the cases this piece is concerned with. 

 Corruption can have many sources and take many forms. Courts 
often face pressures from political or private actors,5 who fear losing 
foreign direct investments.6 This could compel the claimants to attempt to 
corrupt the judiciary in order to neutralise any political influence in favor 
of the opposing party.7 When it comes to the forms corruption might take, 
a classic one is bribery.8 In other cases it might take the form of threats

1   Andrea Hollington, et al., Introduction: Concepts of the Global South, Global South Studies 
Centre Cologne (2015), https://web.archive.org/web/20160904205139/http://gssc.uni-koeln.de/
node/451
2   Steinitz, supra note 3 at 99.
3   Cronstedt & Thompson, supra note 1 at 66.
4   Jens Dammann & Henry Hansmann, Globalizing Commercial Litigation, 94 Cornell L. Rev. 1 
(2008).
5   Liliana Lizarazo Rodriguez, UNGP on Business and Human Rights in Belgium. State-based 
judicial mechanisms and state-based non-judicial grievance mechanisms with special emphasis on 
the barriers to access to remedy measures, 73 (2016); European Parliament, supra note 11 at 17.
6   European Parliament, supra note 11 at 15; Alston & Goodman, supra note 7 at 1467. 
7   Maya Steinitz & Paul Gowder, Transnational Litigation As A Prisoner’s Dilemma, 94 N.C. L. 
Rev. 751, 787 (2016).
8   Id. at 761.
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for reprisals and intimidation,1 or preventing the opposing party from 
accessing evidence.2 

 What makes these acts important in this analysis is that they go 
against basic rule of law, which demands the availability of non-corrupt 
dispute resolution processes.3 As it has been already mentioned, this is 
harmful not only to the parties of a dispute, but to the wider society in 
general,4 often culminating in intense social reactions. Examples of these 
include the revolutions in many Latin American states which originated, 
at least in part, from rapacious business practices.5 These events lead to 
the loss of investments6 despite the short-term gains from the corrupt acts. 
Therefore, no forum where the possibility of judicial corruption exists can 
serve as an adequate solution in cases of corporate human rights viola-
tions.

 In order to demonstrate in practice the extent of the problem cor-
ruption poses, one can examine the 2018 study conducted by Transparency 
International which found that two-thirds of the 180 nations studied scored 
below 50 on a 100-point scale of perceived corruption.7 Moreover, in a 
survey of 60,000 respondents in 62 states, the following conclusions were 
reached:

 i. Of the 8,263 people who had been in contact with the judicial   
system recently, 991, more than one in 10, had paid a bribe;

 ii. In 33 of the 62 countries polled, a majority of respondents de-
scribed the judiciary/legal system of their country as corrupt;

1   Jennifer Zerk, Corporate liability for gross human rights abuses. Towards a fairer and more 
effective system of domestic law remedies, 83-4 (2014).
2   European Parliament, supra note 11 at 95; Facing Finance, Update: Employees of the law firm 
Leigh Day arrested after criticism of the Vedanta subsidiary KCM in Zambia, Facing Finance 
(2017), http://www.facing-finance.org/en/2017/01/update-mitarbeiter-der-anwaltsfirma-leigh-day-
nach-kritik-am-vedanta-tochterunternehmen-kcm-in-sambia-verhaftet.
3   Paul Gowder, Institutional Corruption and the Rule of Law, 9 The Ethics Forum 84, 94-96 
(2014).
4   Steinitz & Gowder, supra note 99 at 756; Dammann & Hansmann, supra note 96 at 1.
5   Cole Blasier, Studies of Social Revolution: Origins in Mexico, Bolivia, and Cuba, 2 Lat. Am. 
Res. Rev. 28, 34-37 (1967).
6   Steinitz & Gowder, supra note 99 at 756-7.
7   Transparency International, Corruption Perception Index 2018, 4 (2019).
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iii. In 35 countries, respondents singled out judges (from a list that also 
included: police, prosecutor, lawyer, court staff, witness/jury and ‘other’) 
as the actors they most needed to bribe to obtain a ‘fair’ judgment.1 

 Consequently, it can be seen that the threat of corruption is wide-
spread, especially in developing countries.2 Hence, none of these courts 
should be relied upon to resolve corporate human rights disputes.

 Accordingly, it is also reasonable that not all developing-coun-
try fora will be corrupt or corruptible with the same ease. This is where 
Gowder’s and Steinitz’s game theory analysis of the situation comes in. 
They rely on the ‘prisoners’ dilemma’ paradigm, “a structure of strategic 
action … in which it is individually rational to not cooperate even though 
both parties would benefit from cooperation.”3 Through this, they argue 
that:

 [J]udicial corruption as a prisoner’s dilemma suggests that both 
litigants have an incentive to litigate corruptly, even when it would be 
collectively rational to litigate honestly if they could trust one another. In 
other words, it is rational–though not moral–to preemptively act corruptly 
when commencing many transnational lawsuits.4 

 To put this into perspective, the following diagram5 demonstrates 
the payoffs paid to each litigant, whereby the party that chooses the col-
umns gets the payoffs listed first:

1   Mary Noel Pepys, Corruption within the judiciary: causes and remedies, in Transparency 
International, Global Corruption Report 2007: Corruption in Judicial Systems, 12 (2007).
2   Id. at 13.
3   Steinitz & Gowder, supra note 99 at 753.
4   Ibid.
5   Id. at 774-775.
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The two academics then provide an analytic illustration of their point, 
demonstrating the strategic incentives of the litigants with the use of 
game theory.1 They then provide a qualitative illustration of their theory 
by chronicling how perceptions of corruption of the Ecuadorian judiciary 
led to actual corruption in the Chevron-Ecuador dispute,2 the longest 
and highest-yielding transnational litigation case. This leads them to the 
conclusion that corruption breeds more corruption. Or, in other words, that 
even in non-corrupt fora, the mere perception of corruption will eventually 
lead one or both parties to interfere with the judicial procedures, hence 
contributing to the ‘missing forum’ problem.

 Nonetheless, this theory does not come without its critics,3 who ar-
gue that legal scholars use this paradox because it is easy, readily amend-
able to a standard toolkit of solutions, and provides a unique equilibrium.4 
However, the prisoners’ dilemma describes a universal human tendency 
to cheat on mutually beneficial orders, including legal orders, in order to 
obtain the maximum benefit while the other party obtains a less favorable 
one. Indeed, even if one accepts that the application of the paradox by 
Gowder and Steinitz is not flawless, empirical data suggest that corruption 
is a widespread condition among the developing world’s judiciary. Even 
if an incorruptible forum can be found, it is unlikely that it will have the 
resources to solve a global lack of suitable adjudication for such cases.

 Therefore, it has been demonstrated that courts in the Global South 
are insufficient to resolve this situation, just as their European and Ameri-
can counterparts. Any cases that reach national courts lead to judgements 
that are defective or do not even lead to a judgement, all while consuming 
large amounts of money and time for litigants. In the following section, a 
qualitative analysis of the dysfunctionality of the current situation will be 
provided through an examination of the Kiobel litigation. 

1   Id. at 767-779.
2   Id. at 779-798.
3   Richard H. McAdams, Beyond the Prisoners’ Dilemma: Coordination, Game Theory, and Law, 
82 S. Cal. L. Rev., 209 (2009) .
4   Id. at 212.
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1.2 Case Study – Kiobel  

 In order to understand the practical difficulties created by the 
current state of affairs, it is necessary to examine the impact of a case on 
the contesting parties. There are many cases that have had detrimental 
effects on their parties, but this paper chooses to analyze the Kiobel liti-
gation as a key example. Though not the lengthiest--this title belongs to 
the now infamous Chevron-Ecuador litigation, which is currently in its 
27th year--Kiobel exclusively considers human rights violations. After 
providing a reiteration of the facts, two main detriments will be analyzed: 
the lack of finality due to the many sequential rounds of litigation, and the 
many expenses--both direct and indirect--that result because of the long 
proceedings.

 The case stems from the violations of human rights that took place 
in Ogoniland by the Nigerian Army with the help of Royal Dutch Shell’s 
wholly owned subsidiary, Shell Petroleum Development Company of 
Nigeria (SPDC). Ogoniland is an oil-rich area of the Niger Delta in Ni-
geria, where Shell has been carrying out drilling operations since 1958.1 
In the 1990s, locals formed the Movement for the Survival of the Ogoni 
People (MSOP) to protest the contamination of their lands and the lack 
of compensation.2 In 1993, after a shutdown of Shell’s local facilities due 
to protests, the Nigerian authorities detained thousands of demonstrators. 
Among them were nine leading members of MSOP, including its founders 
Ken Saro-Wiwa and Barinem Kiobel.3 This led to their execution in 1995, 
following what has been considered a “blatantly unfair trial.”4 After fleeing 
to the U.S., Dr. Kiobel’s widow filed an ATS class action against Shell, 
Shell Transport & Trading Company (STTC) and SPDC.5 

1   Esther Hennchen, Royal Dutch Shell in Nigeria: Where Do Responsibilities End?, 129 J. 
Bus. Ethics 1, 3 (2015); Sara Martinetto, A Quest for Justice: The “Ogoni Nine” Legal Saga 
and the New Kiobel Lawsuit Against Shell, Asser Inst. (July 21, 2017), https://www.asser.nl/
DoingBusinessRight/Blog/post/a-quest-for-justice-the-ogoni-nine-legal-saga-and-the-new-kiobel-
lawsuit-against-shell-by-sara-martinetto.
2   Steinitz, supra note 3 at 70.
3   Ibid 71.
4   Amnesty International, Nigeria/Netherlands: Kiobel Witness Hearing Key Chance to Hold Shell 
to Account Over Human Rights Abuses, Amnesty International (Oct. 8, 2019), https://www.amnesty.
org/en/latest/news/2019/10/nigeria-netherlands-kiobel-witness-hearing-key-chance-to-hold-shell-
to-account-over-human-rights-abuses.
5   Steinitz, supra note 3 at 72.
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Specifically, the plaintiffs claimed that Shell “financially supported the op-
erations of…military units directly and indirectly, including the purchasing 
of ammunition”1 through SPDC, and “by…providing the Nigerian forces 
with food, transportation, and compensation, as well as by allowing the 
Nigerian military to use [Shell’s] property as staging ground for attacks.”2 

 Nevertheless, in 2010, the District Court for the Southern District 
of New York handed down a ruling against the plaintiffs,3 which was later 
reversed by the U.S. Court of Appeal for the Second Circuit.4 These judg-
ments resulted in the 2013 decision of the USSC discussed above. By this 
time, eleven years had passed since the litigation had started and eighteen 
since the killings. Nevertheless, in June 2017, the plaintiffs filed a civil 
case in the Netherlands, where Shell is based.5 In May 2019, the District 
Court of The Hague ruled that it had jurisdiction over the case,6 and that 
“Shell may now face questioning on what it knew about the Nigerian 
military’s operations against environmental protesters and the execution of 
the Ogoni Nine.”7 Finally, after eighteen years of litigation, the case might 
have its first chance to be heard on its merits, surpassing jurisdictional 
issues at last.

 It is also worth pointing out that, apart from the main Kio-
bel-branch of the litigation, Shell’s actions in Ogoniland have led to many 
other cases in different jurisdictions. This includes filings in Nigeria, 
where claimants have faced many obstacles in accessing justice,8 four 
additional cases in the Netherlands9 and two in the U.K..10 Twenty-five

1   Plaintiffs’ Amended Complaint, Kiobel v. Royal Dutch Petroleum Co., 2004 WL 708112 
(S.D.N.Y. 2004), para. 2.
2   Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 113 (2013).
3   Steinitz, supra note 3 at 73.
4   Kiobel v. Royal Dutch Petroleum Co., 456 F. Supp. 2d 457 (S.D.N.Y. 2006).
5   Amnesty International, supra note 120.
6   Ibid; Martinetto, supra note 117 at 116.
7   Matthew Renshaw & Stephen Bilko, Corporate Accountability and the Niger Delta, Leigh Day 
(May 29, 2019), https://www.leighday.co.uk/Blog/May-2019/Corporate-Accountability-and-the-
Niger-Delta.
8   Seeking Justice: The Rising Tide of Court Cases Against Shell, Greenpeace (May 16, 2018), 
https://www.greenpeace.org/nl/klimaatverandering/6409/seeking-justice-the-rising-tide-of-court-
cases-against-shell-investor-briefing-may-2018.
9   European Parliament, supra note 11 at 75-78.
10   Id. at 78-81.



194 PENN UNDERGRADUATE LAW JOURNAL

years since the killings of the Ogoni nine, the Kiobel case has completed 
almost twenty years of litigation over four different jurisdictions, and like-
ly costing millions--if not billions--in legal and other expenses.

 Based on the above analysis of the case facts, the current inter-
national lawscape is quite hostile towards transnational corporate human 
rights cases. One of the main reasons that emanates from the Kiobel 
litigation is the lack of finality. This in turn leads to many parallel and se-
quential rounds of litigation. Parallel litigation refers to instances when the 
same case is tried simultaneously in different jurisdictions.1 Sequential lit-
igation refers to instances when the same case is tried over and over again 
in different jurisdictions.2 Both of these phenomena are products of the 
“disaggregated nature of transnational litigation and the lack of cross-bor-
der preclusion,”3 and are the main drivers behind the immense cost that 
accompanies such cases.4 

 Regarding Kiobel, parallel litigation can be observed with the 
various related cases--apart from the main litigation branch--that are tried 
at the same time in different jurisdictions. This is mostly detrimental to the 
defendant, since the plaintiffs might be different. The Southern District of 
New York recognized this danger in its judgements, commenting that par-
allel litigation “forces its target needlessly to defend itself in many fora… 
[with] no adequate remedy in law for this coercive effect.”5 Contrastingly, 
had there been an International Court, all similar cases would be joined, 
hence requiring the parties to adjudicate the matter only once. 

 As for sequential litigation, this is best exemplified by the main 
branch of Kiobel. After the end of the U.S. litigation saga, there was noth-
ing stopping the plaintiffs from trying their chances in the Netherlands. 
Indeed, this strategy could carry on forever in as many jurisdictions as the 
parties wish. No rule forces the fora of one state to refuse to hear a case 
just because it was rejected in another one. Sequential litigation can also 
occur even when a judgement is already obtained. This occurred in the

1   Steinitz, supra note 3 at 113.
2   Ibid.
3   Id. at 77.
4   Ibid.
5   Chevron Corp. v. Donziger, 768 F. Supp. 2d 581, 626-628 (S.D.N.Y. 2011).
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Chevron-Ecuador dispute, where a judgement in favor of the plaintiffs was 
obtained in Ecuador,1 but “numerous proceedings are currently underway 
globally in connection with the Judgment. These include: recognition and 
enforcement actions in Argentina, Brazil, and Canada.”2 This is due to the 
fact that Chevron’s assets in Ecuador do not suffice, and because of allega-
tions of corruption in the Ecuadorian judiciary. As a consequence, “more 
such actions [are] expected in some of the other seventy-plus jurisdictions 
in which Chevron has assets.”3 There is no reason why Shell would oppose 
any judgement obtained by Esther Kiobel in her favor, thus subjecting this 
case to endless rounds of litigation. In contrast, sequential litigation would 
not occur in any form had there been an International Court. The Court’s 
decision would be final, binding all state-parties to refrain from exercising 
jurisdiction to cases already tried at this new forum. As for the sequential 
(enforcement type) litigation, all signatories would be required to give 
effect to the Court’s judgements without any further judicial procedures. 
Therefore, all of a defendant’s assets in all state parties would be readily at 
hand to compensate the plaintiffs.

 At this point, it would be useful to examine another product of the 
aforementioned lack of finality, the huge expenses--both direct and indi-
rect--that occur while litigating such cases. Of course, an International 
Court would not erase all of the expenses, but, as it will be demonstrated 
in this paper, it would alleviate a great deal of them. Nevertheless, first it 
is necessary to identify what these expenses are in order to determine how 
they would be affected by an International Court.

 The first major category is direct litigation costs. Here, apart from 
legal fees, one could also include other professionals, like discovery 
service providers, translators, and service processors. To these expens-
es forum shopping procedures must be added, which is a cost unique to 
cross-border litigation.4 These proceedings alone can last for years, just 
as in the Chevron-Ecuador case, raising the fees even higher.5 It is only 
reasonable that this type of litigation, which traverses through different

1   Aguinda v. Chevron Corp., No.174-2012 (Corte Nacional de Justicia 2013).
2   Manuel A. Gomez, The Global Chase: Seeking the Recognition and Enforcement of the Lago 
Agrio Judgment Outside of Ecuador, 1 Stan. J. of Complex Litig. 429, 430 (2013). 
3   Id. at 431.
4   Steinitz supra note 3 at 111.
5   Id. at 112.
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jurisdictions can lead to a considerably higher amount of costs than sin-
gle-jurisdiction litigation. This is mostly because “attorneys, investiga-
tors and other personnel must be flown and accommodated in the foreign 
country. Documents and testimony must be translated. Evidence could be 
located in remote areas that are difficult to access.”1 In the case of Wiwa 
v. Royal Dutch Petroleum (Shell), a sister-case of Kiobel, Shell paid legal 
fees equal to that of the final settlement,2 an amount that is estimated to be 
in the hundreds of millions of dollars.3 These costs are further exacerbated 
because of parallel and sequential litigation, since parties will have to pay 
the fees again and again, in multiple fora, forcing them to navigate through 
irreconcilable legal regimes for decades.

 Establishing an International Court would ameliorate the situation 
by taking away parallel and sequential litigation, as well as forum shop-
ping. Of course, experts, lawyers and translators would still have to be 
paid, and witnesses and others would still have to travel and be accommo-
dated, but these would happen only once and for a considerably shorter 
amount of time. These reductions in cost render the proposed Court a far 
better economic solution than any presently available.

 Consideration should also be given to the indirect costs that can 
result from litigation. These affect corporate defendants almost exclusive-
ly, and not the plaintiffs. One of the most detrimental consequences of 
these cases is the uncertainty they cause for the MNE’s future. In turn, this 
leads to financial distress, even if there is no fear of bankruptcy, by gen-
erating fear among lenders, thus affecting the cost of capital and making 
it harder for the company to obtain credit.4 Hesitance may also be created 
among business partners and suppliers,5 placing extra burden on the MNE. 
Subsequent reputation harm can make stakeholders lose faith in the corpo-
ration’s promises or non-contractual notions, especially with regards to its 
production and employment providence,6 as employees would worry that

1   Ibid.
2   Michael D. Goldhaber, Corporate Human Rights Litigation in Non-U.S. Courts: A Comparative 
Scorecard, 3 U.C. Irvine L. Rev. 127, 129 (2013).
3   Ibid.
4   Steinitz, supra note 3 at 114.
5   David M. Cutler & Lawrence H. Summers, The Costs of Conflict Resolution and Financial 
Distress: Evidence from the Texaco-Pennzoil Litigation, 19 RAND J. Econ. 157, 167-168 (1988).
6   Kathleen Engelmann & Bradford Cornell, Measuring the Cost of Corporate Litigation: Five 
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the defendant may cut corners and make their positions unsafe.1 Even in 
relatively insignificant cases, negative publicity, regulatory attention, and 
barriers from raising capital can become disproportionally high.2 This has 
been acknowledged by the U.S. Chamber of Commerce in its brief during 
Kiobel, commenting that such cases “impose a severe social stigma that 
may scuttle stock values or destroy debt ratings.”3 Additionally, reputation 
harm can damage the goodwill a MNE has built over time,4 and it can 
make public unfavorable information about its prospects.5 

 The backlash from stakeholders’ reactions can easily drop a MNE’s 
productivity, thus diminishing its shares’ value.6 In certain cases, the dam-
age to shareholders can be even greater, since a court may issue a freezing 
order on a company’s assets and may even specifically forbid it “from 
paying dividends.”7 Overall, there is academic consensus that indirect 
litigation costs can surpass--and often dwarf--direct costs.8 

 The reputational and financial detriments listed above can be 
significantly ameliorated through an International Court. This institution 
would provide a fast and final judgement on a case’s merits, thus providing 
closure for plaintiffs9 and putting an end to speculations about the tortfea-
sor MNE’s future. Even if one accepts that an appeals process should be 
available for reasons of fairness and legitimacy, the Court would still be 
more expedient than any of the current solutions. Therefore, even if such 
costs will always accompany litigation, their detrimental effect can be se-
verely reduced if an appropriate institution exists. The end to parallel and 
sequential litigation would mean that those economic consequences would 
last for a much shorter time than they currently do, with some even

1   Id. at 382.
2   D. Theodore Rave, Settlement, ADR, and Class Action Superiority, 5 J. Tort L. 91, 119-120 
(2012).
3   Brief for the Chamber of Commerce of the United States of America as Amici Curiae in Support 
of Respondents, Kiobel v. Royal Dutch Petroleum Co., 2012 WL 392540 (2012), 4. 
4   Engelmann & Cornell, supra note 147 at 380-381.
5   Sanjai Bhagat, et al., The Wealth Effects of Interim Lawsuits: An Empirical Investigation (1988). 
6   Engelmann & Cornell supra note 147 at 377.
7   Steinitz, supra note 3 at 116.
8   Engelmann & Cornell supra note 147 at 395; Maya Steinitz, Incorporating Legal Claims, 90 
Notre Dame L. Rev. 1155, 1172 (2015).
9   Steinitz supra note 3 at 120.
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ceasing to exist. For an International Court to achieve this, it is imperative 
to be equipped with the right features. As it has been already mentioned, 
since the early 2000s, proposals for courts that would examine human 
rights claims have been revived.1 In the following section, such proposals 
will be examined so that it can be determined how such a court should be 
established and how it should look.

1   Ignacio de la Rasilla, The World Court of Human Rights: Rise, Fall and Revival?, 19 Hum. Rts. 
L. Rev. 1, 3-7 (2019).
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2. An International Court for Corporate Human Rights Violations

 The idea of an International Court for human rights is not some-
thing new. It was first expressed in 1948 during the Australian govern-
ment’s drafting of the Universal Declaration of Human Rights.1 Indeed, at-
taching a judicial remedial mechanism to the nascent international human 
rights legal corpus seemed like a logical need.2 While that attempt never 
came to fruition, the need persisted, sowing the seeds for the proposal’s 
revival. In the following years, supervision was left to the UN treaty-body 
system, which was limited to “a system of self-reporting by states, with 
a soft form of naming/shaming using non-binding treaty-body observa-
tions and recommendations which are often carefully and diplomatically 
phrased.”3 By the end of the 20th century, the lack of effective remedies to 
human rights violations in combination with the inefficient “supervision 
of state compliance”4 led to a rebirth of such proposals. These proposals 
can be considered part of a wider tendency in the post-Cold War period 
towards the multiplication of international courts.5 

1   Id. at 2.
2   Abad Santos, A Study of the Proposed International Court of Human Rights, 24 Philippines L. J. 
372 (1949).
3   Grainne de Burca, Human Rights Experimentalism, 111 Am. J. Int’l L. 277, 312  (2017).
4   Kozma, et al., supra note 4 at 47.
5   de la Rasilla, supra note 157 at 4; Yuval Shany, No Longer a Weak Department of Power? 
Reflection on the Emergence of a New International Judiciary, 20 Eur. J. Int’l L. 73 (2009).
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2.1 The Form of the Court

 Recent proposals have exerted significant influence over this paper. 
A comparative analysis of these proposals must be undertaken to see 
which characteristics of the Court would best close the gap demonstrated 
in previous chapters. The first of the two main proposals to be examined is 
that of Kozma, Nowak & Scheinin,1 which brought the notion to the sur-
face at the beginning of the 21st century. Then a more recent one by Maya 
Steinitz2 will be scrutinized. The following section will focus on two piv-
otal aspects of the Court: personal jurisdiction and applicable law. These 
characteristics are of fundamental importance towards the establishment of 
an organ that will truly improve the situation analyzed above.

A. Personal Jurisdiction

 Exactly whom a claim can be directed against is possibly the most 
important aspect in a case. This is also an issue where the two examinable 
proposals take different positions. Kozma et al. support that their World 
Court of Human Rights (WCHR) should be able to exercise jurisdiction 
over states3 and ‘entities,’ which includes “any inter-governmental organi-
zation or non-State actor, including any business corporation.”4 Any such 
entities can accept the WCHR’s jurisdiction through a declaration.5 

 Placing states and non-state actors on the same footing has signif-
icant drawbacks. By making these two very different categories subject 
to the same legal obligations and to the same modes of enforcement (the 
UNHRC and the Security Council), a “wholesale according of status and 
personality to ‘entities’”6 is created. Such rush changes in the law come 
with “radical implications that seem not to have been thought through or 
even considered.”7

1   Kozma, et al., supra note 4.
2   Steinitz, supra note 3.
3   Kozma, et al., supra note 4 at 12.
4   Id. at 11.
5   Id. at 27.
6   Philip Alston, Against a World Court for Human Rights, 28 Ethics & Int’l Aff. 197, 207 (2014).
7   Ibid.
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Moreover, giving an international organization such a broad mandate over 
this large variety of subjects is almost certainly going to be detrimental to 
any prospects of acceptance the Court may have. To bring an internation-
al court to life, the consent of a critical number of states is necessary. It 
is unlikely that a Court with such broad powers, that can confront states 
directly with their international human rights obligations, would be viewed 
positively. It must also be borne in mind that two of the world’s most 
influential states, the US and China, “are not known for their unwavering 
support of the international judiciary.”1 Consequently, it seems imperative 
to curtail the powers of the WCHR in order to gain acceptance among the 
international community.

 Steinitz, on the other hand, has made a much more moderate pro-
posal with regard to personal jurisdiction. She supports the creation of a 
Court with jurisdiction over all persons: both natural and corporate.2 In her 
monograph, Steinitz discusses how the possibility of states being subject-
ed to the Court is not even a valid consideration. This might be viewed as 
an advantage since holding states and corporations to the same standard 
is neither fair towards the latter nor beneficial for the development of the 
law.

 Another feature Steinitz suggests is that the Court’s jurisdiction 
should be compulsory,3 instead of the traditional two-stage consent to 
international jurisdiction. The latter required a subject not only to join a 
court’s statute but also to accept separately the Court’s jurisdiction, either 
generally or over specific disputes.4 Contrastingly, the new-style jurisdic-
tion, which has been gradually gaining acceptance over the years,

 following the increased success of some international courts in   
 attaching a critical mass of ex ante acceptances of their 
 jurisdiction…and with the rise of international courts endowed
 with compulsory jurisdiction…the centrality of consent as a 
 jurisdictional condition has declined.5 

1   Steinitz, supra note 3 at 37.
2   Id. at 157.
3   Ibid.
4   Andreas Zimmermann, et al. (eds.), The Statute of the International Court of Justice: A 
Commentary, 633-711 (2nd ed. 2012).
5   Yuval Shany, Questions of Jurisdiction and Admissibility before International Courts, 64 (2015).
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This would mean that upon ratification of the Court’s treaty by a state, 
MNEs in its jurisdiction will automatically fall within the International 
Court’s jurisdiction as well. This is another difference with Kozma et al., 
who require MNEs to consent to the Court’s jurisdiction separately.1 

 It is the author’s belief that the position adopted by Steinitz is 
superior, both in terms of the subjects as well as the type of personal 
jurisdiction. Allowing a Court to exercise jurisdiction over both states and 
corporations and applying the same standards to these two vastly different 
categories of legal entities would create a disanalogous mixture of judicial 
powers. Such a concentration of “frighteningly broad powers in the hands 
of a tiny number of judges”2 brings any chances for the Court to gain 
acceptance to demise. On the contrary, allowing the Court to specialize 
solely on MNEs will be viewed more positively by the international com-
munity, and it will allow its judiciary to develop a coherent body of case 
law. As for the type of personal jurisdiction, Kozma’s two-stage jurisdic-
tional consent simply adds more complexity and takes away valuable time, 
thus reducing the Court’s efficiency. Furthermore, the emphasis on consent 
in the international legal stage has to do almost exclusively with states, 
not persons. This is why the International Court of Justice (ICJ), which 
adjudicates between states, uses the stricter two-stage method, while the 
International Criminal Court (ICC), which deals with physical persons, 
uses compulsory jurisdiction. Ergo, this new Court, which would also be 
dealing with physical and legal persons, falls closer to the ICC and there-
fore it is more reasonable to use the same type of jurisdiction. 

B. Applicable Law

 Turning to the issue of applicable law, the two proposals contradict 
again. Starting from Kozma et al., their suggestion is that the Court should 
be able to adjudicate over violations of any human right in any of the UN’s 
21 treaties on the field of human rights.3 In theory, this approach has the 
advantage of saving the time and effort that would be required to formu

1   Kozma, et al., supra note 4 at 27.
2   Alston, supra note 168 at 197.
3   Kozma, et al., supra note 4 at 11-12.
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late new international law standards while drafting the Court’s statute, 
something that would spark intense debates among the states involved in 
this procedure.1 Nevertheless, this analysis falls short of recognizing that 
“the prospect that every right in every one of the treaties that a given state 
has ratified would be subject to binding international adjudication would 
in fact provoke hugely contentious debates in any society that takes the 
rule of law seriously.”2 It is entirely possible that the burden placed upon 
the Court would be unbearable, since it will have to reconcile a vast mag-
nitude of diverse and potentially contradicting provisions.3 

 In addition, this proposal fails to take into account the fact that 
the provisions in the UN’s treaties were designed for states. It would be 
absurd to expect states and MNEs to adhere to the same standards, in spite 
of their vastly different nature and available means.4 This paper argues that 
it is far more reasonable to hold MNEs accountable against obligations 
designed for them. Such obligations should still protect the same rights as 
obligations found in other treaties, but at the same time they should guar-
antee that no over-exhaustive burden is placed upon corporations. Strik-
ing this balance would make the Court’s proposal more attractive to both 
states and the corporate world, who could see it as a means to improve 
their corporate social responsibility performances.

 Furthermore, as Nowak comments, in order for the proposed Court 
to gain jurisdiction over the twenty-one treaties, the “cumbersome process 
of amending all UN core treaties”5 would be required. In order for the 
creation or amendment of an international treaty to have legal effect, the 
signing and ratification of a sufficient number of states is required. This 
process may take years, even decades, for a single treaty, doing so for 
twenty-one seems like a herculean task.

 Instead of this course of action, Nowak seems to adopt a position 
similar to Steinitz’s. He suggests that the rights protected by the Court 

1   Alston, supra note 168 at 201.
2   Id. at 202.
3   Ibid.
4   Id. at 207-208.
5   Manfred Nowak, The Need for a World Court of Human Rights, 7 Hum. Rts. L. Rev. 251, 255 
(2007).
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should be based on a new treaty,1 thus enabling states to “be free to de-
cide on the rights which they wish to subject to the Court’s jurisdiction.”2 
Indeed this suggestion coincides with the position adopted by Maya 
Steinitz.3 

 The only contentious aspect in Steinitz’s proposal is the limited 
extent of the rights covered. She mentions that the Court’s statute should 
only deal with “the most severe kinds of harms – the kinds in which peo-
ple lose their lives, limbs, and livelihoods.”4 Such a limited extent of rights 
makes the usefulness of the Court questionable. This is because all region-
al human rights courts at the time of this writing cover a much wider range 
of rights, without of course being able to enforce them directly against 
MNEs. In order for a new Court to actually contribute to the protection of 
human rights, it needs to offer something more than what its European,5 
African,6 and American7 counterparts do. In other words, the proposed 
Court must protect a substantially similar range of rights, against a differ-
ent kind of perpetrators, MNEs. 

 Overall, this paper adopts neither the position of Kozma et al., nor 
that of Steinitz on the issue of applicable law. Instead, it favors a course of 
action that is somewhere in the middle of these two proposals. As has been 
argued above, conferring jurisdiction over the UN’s human rights treaty is 
an almost impossible task to achieve and its outcome would not do justice 
to MNEs. On the other hand, drafting a new treaty that only covers a very 
limited range of rights will not do justice to any of the potential victims. It 
is submitted that the Court should apply legal provisions which are de-
signed to apply to MNEs and which cover a range of human rights sub-
stantially similar to those covered by regional human rights courts.

1   Ibid.
2   Ibid.
3   Steinitz, supra note 3 at 154-156.
4   Id. at 154.
5   European Court of Human Rights & Council of Europe, European Convention on Human Rights 
(1950).
6   Organization of African Unity (OAU), Protocol to the African Charter on Human and People’s 
Rights on the Establishment of an African Court on Human and People’s Rights (1998).
7   Organization of American States (OAS), Statute of the Inter-American Court of Human Rights 
(1979).
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2.2 Potential Problems

 Up until now, the necessity of such a Court and the form it should 
adopt have been analyzed. Nevertheless, it is now necessary to examine 
how realistic this proposal is. To achieve this, two potential threats to its 
realization will be scrutinized. These are the practical problems interna-
tional courts face, in the form of their dependency upon state parties, and 
the more theoretical problem that is the alleged lack of an International 
Legal Personality (ILP) by corporations. It is recognized that these issues 
cannot be examined to their fullest extent in this Article since that would 
fall outside of its scope. It is nonetheless necessary to address them in a 
manner that helps in answering the question set at the beginning. 

A. Becoming State Dependent

 A problem faced by most international organizations, including 
international courts, is their dependency on states.1 This vulnerability is 
mostly evident in two different periods of a Court’s life: during its creation 
and during the implementation of its decisions. As it has been already 
mentioned, the statutes of international organizations are drafted by state 
delegates, international lawyers, academics, and other experts. They are 
then opened for signing. In order for any instrument to gain legal effect, a 
predetermined number of countries must sign and ratify the statute. Draft-
ers seek to balance contrasting national interests without compromising 
the statute’s quality. States’ hesitations often have to do with giving up 
some aspect of their sovereign autonomy to an international tribunal.

 Nevertheless, as it is evidenced in the first part of this paper, “states 
have shown virtually no interest in pursuing and prosecuting those who 
have committed human rights abuses.”2 At the same time, however, “states 
are required by international law to ensure that third parties (including 
corporations) comply with binding human rights requirements.”3 The out-
come of these two factors is a legal framework that needs to be

1   Jackson Nyamuya Maogoto, A Giant Without Limbs: The International Criminal Court’s State-
Centric Cooperation Regime, 23 U. Queensland L. J. 102 (2004).
2   Mark Gibney, On the Need for an International Civil Court, 26 Fletcher Forum of World Affairs 
47, 48 (2002).
3   David Bilchitz, The Necessity for a Business and Human Rights Treaty, 1 Bus. Hum. Rts. J. 203, 
208 (2016).
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implemented inter alia against MNEs, but those responsible (i.e. states) 
are unwilling to do so. As a result, human rights protections are being 
implemented by the same people who violate these and other voluntary 
guidelines, such as the United Nations Guiding Principles.1 One can easily 
conclude that this framework is bound to be ineffective since it lacks both 
an enforcing mechanism and detrimental consequences for its perpetrators.

 Academics like Gibney, on the other hand, have offered a solution 
that might take international human rights standards out of this gridlock. 
For him, the message is clear, “the lesson that emerges from actual state 
practice is…[that] individuals must be given the means to enforce and pro-
tect their own rights.”2 The only means through which victims will be able 
to achieve this sought-after protection is through an International Court. 
He argues that “all of the international human rights law in the world will 
not amount to much without the means to enforce this law.”3 

 Therefore, it is clear that states have an incentive to sign up for an 
international civil court on corporate violations of human rights. Doing 
so will enable them to discharge their obligations in international human 
rights law, while avoiding the burden of dealing directly with those vi-
olating it. However, these incentives will have to be contrasted with the 
international community’s reluctance to impose direct international obli-
gations to private parties, a hesitation that is diachronically present in the 
global legal scene.4 Accordingly, it is possible to overcome the first of the 
two forms of dependencies this proposed Tribunal might face, if emphasis 
is placed upon the exigency to close this accountability gap and thus allow 
states to fulfil their obligations. At the same time, further study is neces-
sary to determine the realistic chances of acceptance the Court could have.

 The second point of reliance between the Court and state-actors is

1   John Ruggie, Protect, Respect and Remedy: a Framework for Business and Human Rights: 
Report of the Special Representative of the Secretary-General on the Issue of Human Rights and 
Transnational Corporations and Other Business Enterprises, A/HRC/8/5 (UN Human Rights 
Council 2008).
2   Gibney, supra note 191 at 49.
3   Id. at 52.
4   Nadia Bernaz, The Draft UN Treaty on Business and Human Rights: the Triumph of Realism 
over Idealism, Bus. Hum. Rts. Resource Centre (August 21, 2018), https://www.business-
humanrights.org/en/the-draft-un-treaty-on-business-and-human-rights-the-triumph-of-realism-over-
idealism.
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during the implementation of its decisions. International courts have been 
characterized as “giants without limbs.”1 Since there is no international 
executive power to implement its decisions,2 enforcement will inevita-
bly lie with the executives of the states concerned in each case. Since the 
proposal deals with a civil, not a criminal Court, its decisions will mostly 
regard remedies. Steinitz suggests that these remedies will have one of the 
three following forms: monetary compensation, declaratory, and injunc-
tive relief.3 Consequently, save for declaratory reliefs, the cooperation 
between states and the International Tribunal is imperative. Arguably, in 
those cases where the cooperation is not fruitful, any judicial decision will 
be of minimum significance. It is possible that in those cases, plaintiffs 
would turn towards the judicial systems of the non-cooperative state. This 
possibility takes away any benefit the Court could offer to its state-parties, 
since, again, national judicial systems would be burdened with complex 
transnational corporate human rights litigation. Lastly, any decision not 
to cooperate with the Court’s decisions could also have diplomatic costs, 
since the uncooperative party would be seen to undermine any prospects 
of “international cooperation and legal coherence.”4 Based on the exam-
ple of the ICC, the proposed Court could refer any cases of uncooperative 
members to the UN Security Council.5 Such possibility may have grave 
outcomes since the Security Council has a very broad arsenal that can be 
utilized against non-cooperative nations.

 Conclusively, the international legal settings at place make some 
degree of dependence unavoidable. Nonetheless, there are some good rea-
sons supporting state cooperation in favor of the Tribunal’s formation. Yet, 
more research is still necessary for the prospects of acceptance the Court 
could have. As for the enforcement stage, states have both practical and 
legal incentives to collaborate. One the one hand, national courts would be 
relieved from some very complex cases that would otherwise fall on them. 
On the other hand, non-compliance with the Court’s decisions may lead to 
serious diplomatic sanctions.

1   Nyamuya Maogoto, supra note 190.
2   Id. at 110.
3   Steinitz, supra note 3 at 175.
4   Luis Gallegos & Daniel Uribe, The Next Step against Corporate Impunity: A World Court on 
Business and Human Rights?, 57 Harv. Int’l L.J. 7, 9 (2016).
5   UN General Assembly, Rome Statute of the International Criminal Court (last amended 2010), 
ISBN No. 92-9227-227-6, art.87(7) (1998); Nyamuya Maogoto, supra note 190 at 125.
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B. International Legal Personality for MNEs

 Modern business realities that flow from an ever-increasing envi-
ronment of globalization mean that “international lawyers can no longer 
ignore the increasing role of [MNEs] in international society.”1 However, 
the ability of corporations to be the bearers of obligations under IHRL, 
hence being its subjects, is still contentious.2 So far, no such obligations 
have ever been imposed. In recent years, however, a new generation of 
scholars has been calling for IHRL to become “a matter of private law 
(horizontal) applicability wherein corporate conduct may be regulated 
through direct civil liability which is capable of attaching to harm caused 
by corporate conduct outside a state’s own territorial space.”3 

 Traditionally, ILP has been limited only to state actors, ergo the 
debates on the possibility of MNEs being subject to IHRL. Indeed the ICJ 
has recognized since 1949 that non-state actors could obtain an ILP:

 [Being an international person] does not even imply that all its   
 rights and duties must be upon the international plane, any more   
 than all the rights and duties of a State must be upon that plane. 
 What it does mean is that it is a subject of international law 
 capable of possessing international rights and duties, and that it has  
 capacity to maintain its rights by bringing international claims.4

 Accordingly, scholars have concluded that ILP is nothing more 
than a mere epistemological fiction, not a “reality of positive law or of 
nature”5 but a “thoroughly formal concept.”6 In turn, this implies that new 
actors can be attributed with the qualities of an ILP.7 Consequently, if the

1   De Brabandere, supra note 9 at 67.
2   Id. at 68-71.
3   Craig Scott, Translating Torture into Transnational Tort: Conceptual Divides in the Debate 
on Corporate Accountability for Human Rights Violations, in Craig Scott (ed.), Torture As Tort: 
Comparative Perspectives on the Development of Transnational Human Rights Litigation, 46 
(2001); Daniel Augenstein, Torture as Tort? Transnational Tort Litigation for Corporate-Related 
Human Rights Violations and the Human Right to a Remedy, 18 Hum. Rts. L. Rev. 593 (2018).
4   Advisory Opinion on Reparation for Injuries Suffered in the Service of the United Nations Case, 
1949 ICJ Rep. 174, 178-179.
5   Hans Kelsen, Principles of International Law, 98 (1952).
6   Id. at 152.
7   Janne E. Nijman, Non-State Actors and the International Rule of Law: Revisiting the ‘Realist 
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possibility of MNEs acquiring ILP exists, one must then determine if they 
already have ILP or, if not, how this can be achieved.

 It can be argued that MNEs have already been accorded rights 
in international law through international investment treaties. Based on 
Kelsen’s analysis, this should have meant that the status of MNEs on the 
international legal stage would be unquestionable. However, their concep-
tion as subject of international law remains debatable.

 It can be argued that MNEs have already been accorded rights 
in international law through international investment treaties.1 Based on 
Kelsen’s analysis, this should have meant that the status of MNEs on the 
international legal stage would be unquestionable. However, their concep-
tion as subject of international law remains debatable.

 As a result, a new generation of academics has argued that settling 
this question “would necessitate the intervention of states.”2 This could 
have arguably been achieved through the proposed treaty on business and 
human rights. Even so, as the first draft of the treaty came out, no direct 
corporate human rights obligations were included.3 If this form of the 
treaty comes into force, it would represent a lost opportunity to settle the 
question of corporate ILP.

 At the same time, this does not mean that the solution of a treaty 
has been excluded for the future. Such a treaty would convert states from 
subjects of IHRL to enforcers, which could be seen as undesirable by 
many nations. Nevertheless, an International Court could take away any 
undesirability through its horizontal enforcement effects. One could say 
that such a treaty could be dually beneficial for states. On the one hand, 
the accountability gap for corporate human rights violations would close 
and the status of MNEs under international law would be settled. On the 
other hand, states would be avoiding the responsibility to enforce those 
obligations by creating an International Civil Court, thus enabling for

1   ICSID Convention, supra note 34; Nijman. supra note 208 at 96.
2   De Brabandere, supra note 9 at 86.
3   Bernaz, supra note 196.
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horizontal enforcement, by the victims directly. Conclusively, this paper 
finds the question of ILP for MNEs more of an incentive in favor of an 
International Court rather than a problem towards its creation.
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Conclusion

 In conclusion, it has been shown that there is a need for an interna-
tional civil court on corporate violations of human rights. Admittedly, the 
doctrine of the corporate veil stands as a significant obstacle for anyone 
seeking redress for such atrocities. Nonetheless, it is virtually guaranteed 
that no satisfactory remedy can be obtained without the veil being pierced. 
At the same time, however, no mechanism is in place, either nationally or 
internationally, which can offer a universally accepted solution. Through 
the analysis made in this paper, Steinitz’s ‘missing forum’ problem can 
be confirmed. Indeed, there is no national court in the world right now 
which is both able and willing to try such complicated cases. This has 
been shown through separate analysis of each region’s courts and the 
reasons preventing them from exercising that function. Then, in the last 
section of the first chapter, the Kiobel litigation saga was examined. It was 
demonstrated how such cases can give rise to endless rounds of parallel 
and sequential litigation, resulting in huge sums of money wasted on both 
direct and indirect expenses. These are the products of a legal system 
which is unable to offer finality to those who rely on it. This problem, 
just like all of the issues mentioned above, could be solved if the correct 
arrangements are put in place. Such arrangements should have the form of 
a new International Court, whose potential characteristics were elaborated 
in the subsequent chapter. It was determined that if such a Court is created, 
its personal jurisdiction should only be limited to corporations, not other 
organizations and certainly not states. More importantly, the Court should 
be able to exercise jurisdiction automatically on any corporation residing 
within the borders of a state party. On the issue of applicable law, it was 
determined that giving the Court jurisdiction over all of the 21 UN human 
rights treaties is an impossible task. Instead, the rights protected should 
all be included in the treaty for the new tribunal and they should not be as 
limited as suggested by Steinitz. over all of the 21 UN human rights trea-
ties is an impossible task. Instead, the rights protected should all be includ-
ed in the treaty for the new tribunal and they should not be as limited as 
suggested by Steinitz.

 Finally, the potential problems for such courts were taken into 
account. Namely, the danger that the proposed organization might become 
dependent on its state parties as well as the alleged lack of ILP for 
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corporations. As noted previously, these hurdles fall outside of the scope 
of this paper and were only examined to the extent they contribute to the 
present question. More research is required before one can safely conclude 
that this international civil court solution can be realized in the foreseeable 
future.

 As it can be concluded from all of the above, the international 
community needs to find ways to regulate corporate conduct in the field of 
international human rights. This paper has highlighted that a new Interna-
tional Civil Court is the optimal solution to corporate violations of human 
rights.
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