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ARTICLE
Indigenous Relationships and Repatriation at American
Museums in a Post-NAGPRA Context
Julia Mallory Lucas, New York University
_________________
INTRODUCTION
“NAGPRA, overall, has brought some healing to Native communities with the
return of ancestors and ancestral artifacts but there are still deep wounds that
still need healing.”
—Chris Sockalexis, Penobscot Nation1
On November 16th, 1990 the Native American Graves Protection and
Repatriation Act (NAGPRA) was passed and created waves in the museum and
Native American communities. NAGPRA required all federally funded institutions in the United States to take inventory of their Native American ancestral remains, determine to what extent modern-day federally recognized tribes they are
related to, and—using their best-faith effort—repatriate all human remains and
associated cultural items to each tribe. The law was the culmination of years of
grassroots activism by Native American communities across the United States, in
response to hundreds of years of oppression, racism, and cultural genocide. Since
the arrival of colonists to North America in the 16th century, Native Americans
have seen their culture—both material and immaterial—stolen and appropriated
by Western settlers. Belongings and ancestors2 were taken by collectors, grave
robbers, and government officials and housed in “great” cultural institutions, in
display cases and in dusty basement boxes. In a paper on the “Implementation
of NAGPRA”, researcher Barbara Isaac explores what she terms “the original
problem” NAGPRA is trying to address, giving the statistics that “in the United
States, the numbers of human remains in museums, university departments, historical societies and federal agencies were estimated by McKeown to be 100,000200,000 individuals, ranging from collections of one to two individuals to ten or

1 Interview with author, Sockalexis (2017)
2 I use the term “belongings” to refer to objects/items and “ancestors” to refer to human
remains as a sign of respect. These are not simply bones and discarded items being stolen, but
someone’s grandmother or grandfather, someone’s family heirloom. By using these terms I hope
to acknowledge the deep sense of connection and trauma that accompanies the treatment of
belongings and ancestors, and highlight their cultural over scientific significance.
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twelve thousand or more in the major teaching and research museums.”3
Over the 25 years NAGPRA has been enforced, thousands of ancestors
and cultural objects have been repatriated to their relatives throughout the United
States. Finally, at the turn of the 21st century, Native American communities
are regaining power over their material culture, and have federal support for
the repatriation of ancestors and cultural belongings. Relationships have been
forged between Native American tribes and sympathetic museums. However,
many Native American communities feel that museums—especially the wellknown, long-established institutions—do not support NAGPRA and the spirit of
the law, and do not put forth good-faith efforts for repatriation. There is still an
inherent bias against Indigenous peoples, cultures, and knowledge today throughout the world, despite the fact that “today there are approximately 370 million
indigenous people living in over 70 states throughout the world, constituting
five percent of the global population.”4 A colonial parent-child relationship still
pervades the mindset of numerous museums and the scientists working for and
with them. Many anthropologists, archaeologists, curators, and their colleagues
still operate on the outdated belief that as professionals and scientists, they know
what is best for these Native American ancestors and belongings—as well as for
present day communities—at least compared to the often underfunded, traditional, Native officials representing their tribes. At a New York University conference
in May of 2017 where I was presenting my research, a man introduced himself to
me by simply saying “I am a scientist” and proceeded to inform me how Native
American communities cannot really know if the remains in question are their
ancestors, and the only way to know for certain is through DNA testing by “real
scientists.” This exchange typifies the rhetoric among certain scientific communities when dealing with Native American knowledge and repatriation.
In this paper, I will explore this paternalistic relationship—both before
and after the passing of NAGPRA—and how it has evolved (and in some cases
not evolved) with the implementation of NAGPRA. I will look at the transformation of repatriation under the law, and how NAGPRA has affected repatriation
both legally and culturally. Finally, I will explore some of the problems inherent
in the law for Native American and museum communities, and how issues such
as determining to whom museums can repatriate ancestors and belongings, international repatriation, and the lopsided treatment of Native American knowledge,
authority, and culture can be addressed in the future. Throughout this thesis, I will
be using the term “Native American” to reference the Indigenous populations of
3 Barbara Isaac, Implementation of NAGPRA: The Peabody Museum of Archeology and Ethnology,
Harvard, in Cressida Fforde, Jane Hubert, and Paul Turnbull, ed, The Dead and Their Posessions:
Repatriation in Principle, Policy, and Practice 160, 160 (Routledge 2002).
4 Jeff Corntassel and Cheryl Bryce, Practicing Sustainable Self-Determination: Indigenous
Approaches to Cultural Restoration and Revitalization, 13 Brown J of World Affairs 151, 151
(2012).
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North America. I acknowledge that under the umbrella term “Native American”
there are thousands of individual and nuanced communities and cultures that
have their own names, including Native Hawaiian and Alaskan. There is a historical practice of grouping together all these communities under terms like “Indian”
in a colonial attempt to control, reduce, and demote the individuality and power
of North America’s original inhabitants. However, for the purpose of this paper, I
will use this umbrella term with the acknowledgement of its colonial history, but
will stay away from the completely European classificatory label of “Indian.”
Method
For the purposes of this thesis, I spent the first six months of my research
reading books and articles by noted NAGPRA specialists, such as Amy Lonetree
(Professor of History at the University of California and enrolled citizen of the
Ho-Chunk Nation of Wisconsin), Kathleen Fine-Dare (Professor of Anthropology
and affiliated faculty member with the Program in Native American and Indigenous Studies at Fort Lewis College), and James Clifford (interdisciplinary scholar
in history, literature, and anthropology and Professor Emeritus at the University of California). After reading extensively on Native American repatriation,
representation in museums, and Indigenous community, I decided to focus my
research on the Native American Graves Protection and Repatriation Act (NAGPRA), passed in 1990.
Starting in November, I began to reach out to repatriation officers at
high-prestige museums that displayed Native American culture, and proceeded to
set up a number of phone interviews. During each interview, I did not record the
conversation, but asked permission to take notes during the session. As a result,
there was no transcript of our conversation, but I was able to obtain a few verbatim quotes from each professional. For the Peabody Museum at Harvard, I spoke
with Sandra Dong, their NAGPRA Coordinator, on December 1, 2016. After this
paper was accepted for further publication outside of New York University, Dong
requested that her interview be removed before publication. At her request, I have
removed any mention of her interview and her views. On the 8th, I interviewed
Helen Robbins, the Repatriation Director at the Field Museum in Chicago. In the
next year, I talked with Nancy Rosoff, Senior Curator for the Arts of the Americas at the Brooklyn Museum in New York, on February 2nd. The American
Museum of Natural History in New York was not able to speak to me over the
phone, but their Director of Cultural Resources, Nell Murphy, was able to answer
my questions via email. Finally, after several months of back-and-forth and a
review of my questions, the curator for the Americas at the British Museum in
London emailed me that they could not provide an interview at this time, and that
they had no comments for my questions. My questions were the same for all the
institutions, and were worded in as neutral a manner as possible. Each interviewee was provided a brief abstract of my thesis as well as the questions beforehand.
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They were:
1.How has your overall experience with NAGPRA been?
2.What are, in your opinion/experience, the strengths and weaknesses of 		
NAGPRA?
3.What are the lessons that you and your institution learned from
NAGPRA?
4.Would you be willing to share a personal experience with repatriation
that you feel typifies the repatriation process?
5.What do you see as the future of NAGPRA and repatriation?
6.Does your museum have an official policy on NAGPRA engagements
with Native American communities? Is it an internal document or is it
publicly available?
7.Are you developing new co-curation models with Native American
communities with regards to future exhibits?
From these interviews, I was able to compile a view of what was working for museums, and what was not, under this 1990 law. Because of NAGPRA,
museums are finally making complete inventories of their ancestors, and gaining
a better understanding of the cultural items they hold through the compiling of
summaries. Summaries are general overviews of sacred objects, items of cultural
patrimony, and unassociated funerary objects, including general accounts of estimated numbers, tribal affiliation, and object type. This understanding is further
developed by the cooperation and growing relationships between museums and
Native communities. This cooperation is helping to change the perspectives of
museum personnel and making museums less wary of repatriation. My museums
interviewees were also very adamant that with NAGPRA came greater access to
belongings by tribes—this was the only real connection to Native American communities that was made during this round of interviews that was positive. Understandably based on the interview questions, these employees were more focused
on how the law affected their museums and their own work. However, one of the
more controversial beliefs these museums had about the strengths of NAGPRA
was that it helped them learn more about the items in their possession. While this
may be a positive result for museums, for many communities, the items that these
institutions are studying are sacred and should not be used, handled, or even
understood by outsiders.
These interviews exposed several issues with NAGPRA. For many
museums, NAGPRA as a law is too vague with ambiguous definitions. Museums
are made to walk a line between the letter of the law and the spirit of the law. In
large part because of this, there were feelings of frustration among some personnel, as they were required to be extremely flexible in the implementation of
NAGPRA, and there was no “one-size-fits-all” approach. There were numerous
occasions during these interviews when issues that affected Native Americans
were discussed, such as dealing with the voluntary aspects of repatriating asso-
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ciated funerary remains, having NAGPRA operate within a Western legal framework that privileges the museum, and the struggle tribes have in dealing with
funding for visits and repatriation costs. Based on all these problems, it was made
clear that to the museum, it is NAGPRA at fault.
When I interviewed several tribal members, these issues were expressed
by nearly all interviewees. For these interviews, I followed the same methods
as the museum interviews—I sent eight neutral questions to my participants
beforehand, followed by either a phone interview or emailed response. Chris
Sockalexis, Tribal Historic Preservation Officer of the Penobscot Nation, was the
only participant who responded to me via email on March 14th, 2017. I conducted phone interviews with the remaining four experts: Anishinaabe scholar Sonya
Atalay, Associate Professor and Undergraduate Director of Anthropology at the
University of Massachusetts, Amherst on February 8th; Rae Gould of the Nipmuc
Nation, and the Native American Program Specialist for the Advisory Council on
Historic Preservation on February 9th; and married couple Lisa and Leaf Hillman
of the Karuk Tribe and collaborators for the University of California, Berkeley
on March 3rd. All five of these participants were suggested to me by my advisor,
Dr. Jane Anderson. For the questions, I tried to ask similar if not identical questions as I did the museums so as to have a complementary base of information on
each side. However, I asked a few questions specifically to understand the unique
struggles of dealing with NAGPRA from a tribal perspective. The questions were
as follows:
1. How has your overall experience with NAGPRA been?
2.What are, in your opinion/experience, the strengths and weaknesses of
NAGPRA?
3.What are the lessons that you and your community have learned from
NAGPRA?
4.Would you be willing to share a personal experience with repatriation
that you feel typifies the repatriation process?
5.Do you think there are limits to NAGPRA?
6.Are there belongings, ancestors, and/or relatives that NAGPRA cannot
help return?
7.What do you see as the future of NAGPRA and repatriation as a
cultural/social process?
8.What do you think the future of NAGPRA as a law is?
Like my museum interviews, all five of my Native interviewees were
excited to speak with me, and were especially interested in my approach to this
project, and my presentation of all aspects of the repatriation process. However,
in general, their answers to these questions were less positive and more critical of
NAGPRA as a piece of legislation.
As with the museums, I analyzed all the interviews and assembled an
overview of the perceived strengths and weaknesses of NAGPRA over the past
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25 years. In over five hours of interviews, there were only two main aspects of
NAGPRA that were represented as positive: ancestors and alliances. NAGPRA
has done a relatively good job in returning numerous ancestors to their rightful
place among their families and tribes. As a law that was initially established to return ancestors, it has been a comparative success, as without the law, nearly all of
the returned ancestors would still be sitting in storage boxes, in basements across
the country. A second, unexpected result of NAGPRA has been the creation of
alliances and the strengthening of relationships between tribes (both federal and
not) across the country. Alliances such as the Wampanoag Confederation in Massachusetts and the Michigan Anishinaabek Cultural Preservation and Repatriation
Alliance (MACPRA) in Michigan are working together to create a stronger and
united front when dealing with institutions holding their ancestors and belongings.
However, there are many problems with NAGPRA as a law that all
five Native scholars touched upon. Rae Gould, who is part of the non-federally
recognized Nipmuc Nation, felt that the limitations of a law affecting federally-funded institutions and recognized tribes differently from their non-recognized
counterparts, required them to interact with the law in an entirely different way.
There is also a sense of hopelessness regarding international repatriation, as there
is no law that requires the repatriation of Native American belongings or ancestors abroad, and no enforcement or support by the United States government.
There are inherent problems as well in dealing with the federal government for
repatriation. Indigenous worldviews rarely coincide with their Western counterparts, and it is the Eurocentric worldview that NAGPRA caters to, creating
tensions in understanding between the two groups. Finally, there is a consensus
that NAGPRA does not do enough to protect and repatriate all items of cultural
patrimony. The concept of cultural affiliation is an exceptionally charged aspect
of NAGPRA, as it is the institutions that determine cultural affiliation, or even if
cultural affiliation is present. By labeling ancestors and/or belongings as Culturally Unidentifiable (CUI)5 , museums are either still in the process of determining
cultural affiliation (as practiced by the University of Massachusetts, Amherst),
do not have the resources at the time to determine affiliation (usually at smaller
museums), or are using the designation of CUI as a way to avoid complying with
NAGPRA and prevent repatriation.6 Associated Funerary Objects (AFOs)7 are
5 Legally defined as “cultural items for which no culturally affiliated present-day Indian tribe or
Native Hawaiian organization can be determined” (National American Graves Protection and
Repatriation Act (NAGPRA), 25 USC § 3001 (1990).)
6 Rae Gould in Jane Anderson and Haidy Geismar, ed, The Routledge Companion to Cultural
Property *139 (forthcoming 2017).
7 Legally defined as “objects that, as a part of the death rite or ceremony of a culture, are reasonably
believed to have been placed with individual human remains either at the time of death or later, and
both the human remains and associated funerary objects are presently in the possession or control
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belongings that are part of a death ceremony and usually placed with the deceased ancestor when they are laid to rest, and have been an area of contention
since the passing in 1990. It is optional for museums to return AFOs with repatriated ancestors, and for many tribes it is impossible—spiritually and ethically—to
take care of ancestors without the AFOs8. In the past few years, a new problem
has emerged with the development of new technologies, such as people’s ability
to digitally download and share photos, audio, and video, and 3D printing, which
allows both communities and museums to create 3D replicas of skeletons, AFOs,
and other cultural items. NAGPRA was not designed to regulate and oversee the
technologies of the digital age, creating an entirely new series of debates over
what constitutes a repatriation, and what is considered culturally sensitive.
In this thesis I will begin in the first chapter, History and Foundations of
NAGPRA, by providing a broad historical overview of the history that led up to
and culminated in the passing of NAGPRA in 1990. This chapter will focus on
the emergence of Western settler interactions with Native American communities and explore the evolution of relationships between the West and the Native
communities, from that of sovereign nations to that of caretaker and ward, up to
the present evolving relationship between Nation and State. I will pay special
attention to the historical representation of Native American people and their culture, and how Native communities have fought since the first European contact
to control their own narrative and protect their people and their culture. My next
chapter, NAGPRA: The History and the Law, explores the grassroots movements
that spearheaded the passing of NAGPRA by Congress, and goes into an in-depth
definition of NAGPRA and its various parts. The chapter ends by considering the
controversies that emerged before and after NAGPRA was enacted, setting the
context for how NAGPRA has been perceived by various communities. In the
third and final chapter, Multiple Interpretations of NAGPRA at an Institutional
and Community Level, I look into the various points and overarching themes expressed in my eight interviews (excepting Sandra Dong), and focus on five major
aspects of the law: ancestors, culturally unidentifiable (CUI) categories, compromise, alliances and cooperation, and the formal law versus the spirit of the law.
The final section of this chapter looks to the future and hypothesizes possible
changes and revisions to the law itself, as well as picturing the future of Native
relationships with museums regarding cultural representation and repatriation.
These issues transcend the singular problem of returning a few cultural objects and human remains to Native American communities. The Native
American Graves Protection and Repatriation Act both embodies and attempts to
of a Federal agency or museum, except that other items exclusively made for burial purposes or to
contain human remains shall be considered as associated funerary objects” (NAGPRA 25 USC §
3001.)
8 Interview with author, Atalay (2017)
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correct the inherent problems of Western colonialism in America. As a third-generation American (with family ties in Scotland and Eastern Europe) I am a white,
European settler, and as such must understand the privileges afforded to both
my person and my culture. My grandparents will never be disinterred from their
graves to be labeled and stored at a university. My culture and traditions will
never be criminalized by the government, and I will not be told by those with an
equal or lesser education that I do not know how to be a caretaker of my history.
This is true for a vast majority of middle-class white Americans today. Colonial
ideas and practices are part of the very fabric of our life, and it is important to
understand how they affect both settler and Native experiences. After centuries
of historical trauma at the hands of the West, it is time for the Native American
communities of North America to regain their power and their culture, and NAGPRA is an important step in that process.
HISTORY AND BACKGROUND
“The disrespect of the ancestors was the catalyst for the fight for NAGPRA.”
—Leaf Hillman, Karuk Tribe9
First Contact to the Closing of the Frontier
Christopher Columbus arrived at the New World in 1493, and with him
came disease, warfare, and—perhaps most dangerous of all—Western curiosity.
Entranced with this new land of abundant resources and “primitive” people, Columbus returned to Spain with tales of paradise, riches, and natives who “would
make fine servants…. With fifty men we could subjugate them all and make
them do whatever we want”.10 Thus started an obsession with America—a “New
World” that would capture the imagination of the West. From his nearly five
months in the Caribbean, Columbus brought back gold, native fauna and flora,
and around a dozen Native Americans (only eight survived the journey) to present to King Ferdinand and Queen Isabella of Spain.11 This initial trip spawned
further Spanish explorations, with the rest of the Western world following in suit.
While Spain and Portugal focused their efforts on the southern part of the American continents, France and England began to slowly colonize the lands north of
Columbus’s initial voyage.
In 1585, the British monarch Queen Elizabeth I established the first
English colony in North America, Roanoke Colony, located in modern-day North
Carolina. However, under mysterious circumstances, the settlement was aban9 Interview with author, Hillman (2017)
10 Howard Zinn, A People’s History of the United States 1 (Harper Perennial Modern Classics
2005).
11 Columbus Reports on His First Voyage, 1493 (Gilder Lehrman Institute of American History,
2012), archived at https://perma.cc/S24S-S77X.

9

PENN UNDERGRADUATE LAW JOURNAL

doned by 1587.12 When a supply ship from England arrived at Roanoke in 1590,
there was no trace of the colony or colonists. To this day it is unclear what happened to the Roanoke colonists, with theories ranging from decimating attacks
by local Native American tribes to the assimilation of the colonists into local
and friendly tribes to survive.13 Thirty years after the disaster at Roanoke, King
James I sent the Virginia Company of London to create the Jamestown colony
(1607) at modern-day Virginia, which became the first permanent British colony
in the New World, and established a British presence in North America to combat
the ever-growing Spanish, Portuguese, and French influences.14
Initial conflicts with local Indigenous tribes slowly led to a period of
semi-peace with the union of John Rolfe, an Englishman, and Pocahontas, the
daughter of Powhatan, the chief of Tsenacommacah. The European race to
colonize the New World continued when King James I allowed Puritan settlers
to establish a colony at Plymouth in 1620 with funding from the Virginia Company of London. With help from the native Pawtuxet and Pokanoket tribes, the
Plymouth colony (1620-1691) was able to establish its own economy and opened
the doors for further English colonization in the New England area. During the
early 17th century, the English Empire fought to gain holdings and influence in
the New World, especially in North America where it was competing against the
Dutch, who had established New Amsterdam (later taken over by the English and
renamed New York) in 1624, and the French, who had established a large sphere
of influence in North America. These first cohabitations between Native Americans and Westerners were the catalyst for stories of new customs, languages,
and cultures to travel across the Atlantic to Spain, Portugal, France, and—most
importantly—England. As more ships traveled to and from the New World, a
greater demand emerged for all things Indigenous: natural resources, handcrafted
goods, or Indigenous people themselves.
This was not the first time Western Europeans became obsessed with
collecting items of culture. With trade routes to the Far East (established with the
successful journey of the Portuguese explorer Vasco Da Gama to India in 1498)
came a demand for Chinese artwork and cultural pieces. Aristocratic fashion
became influenced by these new exotica, and fashionable parties would often
provide “authentic” entertainment from places such as India and China.15 These
practices of collecting the exotic and the curious, coupled with the 16th and
17th century access to areas of collection in the Americas and the beginning of
12 Sarah Pruitt, Archeologists Find New Clues to ʺLost Colonyʺ Mystery (History, Aug 10, 2015),
archived at https://perma.cc/U7NS-E7VZ.
13 Id.
14 David A. Price, Jamestown Colony (Encyclopaedia Britannica), archived at https://perma.
cc/65GW-PQL9.
15 Barbara Maria Stafford, Artful Science: Enlightenment Entertainment and the Eclipse of Visual
Education (MIT 1998).
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Europe’s Enlightenment period, produced a new fad among the aristocracy: the
cabinet of curiosities.16 Cabinets of curiosities were the early predecessors to the
20th century natural history exhibitions, and were created by wealthy families to
showcase their ever-expanding collections of exotic plants, animals, and objects
(both Nature- and hand-made) from the Americas, Africa, and Asia. Thousands
of goods from North America found their way into the homes of the English elite,
the most famous being Sir Hans Sloane (d. 1753), the founder of the British Museum in London. Sloane was famous for his vast collection, and had a significant
number of “curiosities” collected from Native Americans, which then became the
base for the British Museum’s North American ethnological collection (British
Museum). In America, Thomas Jefferson (1743-1826) “brought together ‘curious
assemblages of artificial or natural objects forming quite a museum,’ for nothing
less was expected of an educated man of the Enlightenment.”17 He called his
cabinet the “Indian Hall,” as a great number of pieces in his collection came from
Native Americans.18 On one hand Jefferson was a strong believer in the power
and strength of the Indigenous population, writing “I believe the Indian then to
be in body and mind equal to the whiteman.”19 On the other, he was also a strong
supporter of Indian Removal—a policy that promoted the removal of Native
American communities from their ancestral homelands to lands west of the
Mississippi to make land available for western settlers and hypothetically ensured
the survival of Native American tribes—which heavily relied upon British ideas
of inferiority that situated Native Americans on a lower evolutionary scale. This
necessitated the deployment of specific strategies for governing and controlling
Indigenous populations.
While the British Empire still maintained control over the colonies in the
early- to mid-18th century, there was a forced sense of control over the interactions between the government and tribes. William Canby, a senior judge on the
United States Court of Appeals and professor at Arizona State University, provides an excellent overview of Native American law in his 2009 book American
Indian Law in a Nutshell, which spans colonization to the modern day. According
to Canby, “during the colonization of America, the British Crown dealt with the
Indian tribes formally as foreign sovereign nations.”20 Treaties were usually
made in exchange for land rights, and tribes were treated close to equals in this
16 Geoffrey D. Lewis, History of Museums (Encyclopaedia Britannica), archived at https://perma.
cc/8UVV-YJWJ.
17 Joyce Henri Robinson, An American Cabinet of Curiosities, in Leah Dilworth, ed, Acts of
Possession: Collecting in America 16, 17 (Rutgers 2003).
18 Id at 19.
19 Thomas Jefferson’s Enlightenment and American Indians (The Thomas Jefferson Foundation
Inc), archived at https://perma.cc/3KJQ-77J7.
20 William C. Canby Jr., American Indian Law in a Nutshell (LEG, Inc. d/b/a West Academic
2015).
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period. As the colonies expanded and began to grow unruly and harder for the
overseas government to control, they started encroaching on Native American
territories, resorting to violence and theft to gain land and resources. “In order
to avoid prolonged and expensive Indian wars, and perhaps also to enforce a
measure of justice, the Crown increasingly assumed the position of protector of
the tribes from the excesses of the colonists.”21 Great Britain had issued a the
Royal Proclamation of 1763, “which had attempted to restrict colonial expansion
beyond the Appalachian Mountains, and had alienated many American colonists”
but gave some measure of protection to tribes.22 It is therefore no surprise that
during the War of Independence, the majority of tribes sided with Great Britain.23
In the Declaration of Independence, the United States charged King George III
with colluding with the Native Americans, writing that “he has excited domestic
insurrections amongst us, and has endeavoured to bring on the inhabitants of
our frontiers, the merciless Indian Savages whose known rule of warfare, is an
undistinguished destruction of all ages, sexes and conditions.”24 Many Native
American tribes fought with the British, despite the numerous broken treaties
dotting their historical relationship, because they believed it was the best option
to protect their lands from American encroachment.25
Following the War of Independence, tribes were set up as “sovereign”
states within the new United States, but without the expanded powers of traditional, separate sovereign states. This complicated status of coexistence and
vague definitions in Native American policy created problems for the leaders
of the new nation. Mirroring the battle between the Federalists, who supported
centralized power in a strong federal government, and the Democratic-Republicans, who supported strong state power over federal power, the question of
how to interact with Native American tribes varied between a federal and a state
approach. Canby argues that “if wars were to be avoided and stability achieved,
Indian affairs had to be placed in the hands of the central government.”26 As the
Nation at a federal level assumed control over Native affairs, this led to increased
internal strain concerning what came to be understood as the “Native question.”
Mark Lamont, a professor of anthropology, defines the “Native question” in his
essay “Malinowski and the ‘Native Question’,” writing that “the ‘native question’
or, alternatively the ‘native problem’ were generic labels for the political contra21 Id at 14.
22 Colin G. Calloway, American Indians and the American Revolution (National Park Service, Dec
4, 2008), archived at https://www.nps.gov/revwar/about_the_revolution/american_indians.html
23 Id.
24 Thomas Jefferson, The Declaration of Independence (Florida Center for Insitutional Technology,
2017), archived at http://etc.usf.edu/lit2go/133/historic-american-documents/4957/the-declarationof-independence
25 Id.
26 Id.
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dictions that colonization had sprung after centuries of European demands for the
land and labor of conquered or capitulated peoples.”27
The tensions in governing semi-autonomous sovereign entities were
particularly evident in the 1831 Cherokee Cases.28 In these cases, Georgia had
passed several laws limiting and, in many cases, removing the rights of Cherokee
Native Americans living within the state’s borders, despite several treaties the
Cherokee Nation had with the United States guaranteeing their inherent rights.29
These landmark cases established the precedent of all future State-Tribe relations,
as the Supreme Court—headed by Chief Justice Marshall—declared that it could
not rule in this case, as it lacked the necessary jurisdiction.30 Marshall, while a
supporter of Indigenous tribal rights, said that “their [tribes] relation to the United
States resembles that of a ward to his guardian” and was therefore not completely
an independent nation.31 This depiction of the tribes as in a subjective relationship vis their governance was a double edged sword. As Canby explains,
“Marshall’s characterization of the tribes as ‘domestic dependent nations’
turns out to have been a mixed blessing for them. Its emphasis on
nationhood laid the groundwork for future protection of tribal
sovereignty by Marshall and his immediate successors, but the
characterization also created an opportunity for much later courts to
discover limits to tribal sovereignty inherent in domestic dependent
status.”32
These cases pointed to the intrinsic limits of tribal sovereignty as it was
judicially defined. These were further highlighted during the presidency of Andrew Jackson (r. 1829-1837) and his Indian Removal Act of 1830. This Act “gave
the president power to negotiate removal treaties with Indian tribes living east of
the Mississippi” and converted any Native American wishing to stay into a citizen of that state, rather than of their Nation.33 It was a decision between the loss
of homelands and the loss of sovereignty. Native Americans who became citizens
of the state were positioned technically as the equals of any other citizen in the
state, yet inherent racist and colonial ideas and programs remained. Highlighting
settler ideas of preemption—the idea that laws passed by the federal government
(once the British crown, now the United States government) take precedence
27 Id.
28 Cherokee Nation v. Georgia, 30 U.S. 1 and Worcester v. Georgia, 31 U.S. 515
29 Alex Mcbride, Cherokee Indian Cases (1830s), (Thirteen Media with Impact, Dec 2016),
archived at https://www.thirteen.org/wnet/supremecourt/antebellum/landmark_cherokee.html
30 William C. Canby Jr., American Indian Law in a Nutshell (LEG, Inc. d/b/a West Academic
2015).
31 Id at 17.
32 Id at 17.
33 Nicholas J. Santoro, Atlas of the Indian Tribes of North America and the Clash of Cultures 89
(iUniverse Inc. 2009).
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over state (or colony) law34 —this law gave the power to negotiate with Native
American communities to the federal government, rather than the state. This set
a precedent for forcing Native tribes to give up their land to the United States. As
Harvey Rosenthal’s has observed, “The American right to buy always superseded
the Indian right not to sell.”35
Though proposed as voluntary, many tribes in the South refused to
abandon their sovereignty and, as a consequence, were punished. This resulted in
the forcible removal of thousands of Native Americans from their lands (which
for many had been in family hands for dozens of generations) and relocation
westward. Between 1838 and 1839 the Five “Civilized” Tribes (a name ascribed
to the Cherokee, Chickasaw, Choctaw, Muscogee, and Seminole tribes by the
United States), were forcibly removed from their homes and made to walk from
the Southeast United States to west of the Mississippi River into what is now
Oklahoma. This forced removal is now known as the Trail of Tears, as over four
thousand people died in this forced exodus.
The Trail of Tears is just one story of many in the treatment of Native
American peoples in this country. These involuntary relocations, depleted resources, local instances of violence, and unstoppable illnesses all contributed to
the near-genocide of the Indigenous populations of the United States. As Patrick
Wolfe, the Australian anthropologist, writes in his essay “Settler Colonialism and
the Elimination of the Native,” “land is life—or, at least, land is necessary for
life. Thus contests for land can be—indeed, often are—contests for life.”36 For
many of these tribes, the connection to ancestral land was a central part of their
culture, stability, and life—“where they are is who they are.”37 With the loss of so
many people (both physically and spiritually), Native people became perceived
as less and less of a threat to the government, and in 1849 the Bureau of Indian
Affairs was finally moved from the War Department to the Department of the
Interior.38
In the mid-19th century there was a further movement towards the pacification of the once “violent” and “savage” Native.39 The government used the
boarding school to carry out this purpose.40 Often run by religious organizations
with the “goal of ‘Christianizing’ the Indians,” these schools forcibly removed
34 The right, first established during the start of European colonialism, to “[give] the discovering
power (or, in the US case, its successors) a monopoly over land transactions with the natives, who
were prevented from disposing of their land to any other European power” Patrick Wolfe, Settler
Colonialism and the Elimination of the Nativee, 8 Journal of Genocide Research 387, 391 (2004)
35 Id.
36 Id at 387.
37 Id at 388.
38 William C. Canby Jr., American Indian Law in a Nutshell 19, (LEG, Inc. d/b/a West Academic
2015).
39 Deloria, Philip J, Indians in Unexpected Places (2004)..
40 See also the section Assimilation and Salvage Anthropology in this chapter.
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Native children from their homes and sent them first in 1865 to privately run
reservation schools, and then “in 1878, off-reservation boarding schools were
established to permit education of Indian children away from their tribal environments.”41 With the goal of assimilating the youth, children were not allowed to
use their Native languages, wear traditional clothing, hair, or makeup, or make
any reference to their cultural practices and heritage. While missionaries worked
to control the youth, the government passed a series of laws to bring Indigenous
life further under its control.
In 1883, the Courts of Indian Offenses was established to put regulations on religious and cultural practices, and prosecuted Native Americans for
any participation in Native ceremonies. The Courts worked as a colonial attempt
to completely rework Indigenous life. In this sense it was partially successful.
According to Canby, “neither these courts nor the codes they administered were
fashioned after Indigenous institutions; they were imposed as federal educational
and disciplinary instrumentalities in furtherance of the civilizing mission of the
reservations.”42 Tribes lost traditions spanning back hundreds of years, as practitioners of traditional ceremonies were prosecuted by these new courts.43 Native
religious practices were outlawed, as the State worked together with missionaries
to Christianize the Native population. Two years later, the federal government
further stripped Indigenous power with the Major Crimes Act of 1885, which
placed all serious crimes committed on reservations under the purview of the
United States government.44
The General Allotment Act of 1887, also known as the Dawes Act, was
universally referred to as “the most disastrous piece of Indian legislation in
United States history.”45 This Act was created by legislators supportive of Native
Americans, hoping to help assimilate them into “the mainstream of American
culture as middle-class farmers.”46 Yet, unsympathetic members of Congress
fully supported this legislation, as they believed (correctly) that it would benefit
white Americans and seriously harm Native American communities.47 The Act
dismantled the previous communal land structure on reservations and instead
gave a certain amount of land to individual members of the tribes, selling off any
surplus land to primarily white settlers. Native people lost a notable portion of
their land through this legislation, “from 138 million acres in 1887 to 48 million
41 Id at 20.
42 Id at 21.
43 Courts of Indian Offenses (US National Library of Medicine), archived at https://www.nlm.nih.
gov/nativevoices/timeline/364.html
44 William C. Canby Jr., American Indian Law in a Nutshell 22, (LEG, Inc. d/b/a West Academic
2015).
45 Id at 22.
46 Id.
47 Id at 22-23.
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in 1934,” and, as a result of this dramatic land loss, experienced a significant disruption in their traditional practices, including access to ceremonial territory and
sacred sites as well as communal farming and herding.48
The Dawes Act coincided with another one of the more prominent
moments of the 19th century—the closing of the frontier. In 1890, the Superintendent of the census officially declared the frontier closed, effectively ending
the United States’ insatiable westward continental expansion.49 For a country
defined by a feeling of freedom and constant discovery of new places to settle,
the loss of this romantic frontier ideal was a huge blow to the national identity. To
compensate, a greater focus was assigned towards Native American communities
and the lands they occupied. Helped in part by the Allotment Act passed three
years prior, settlers began increasingly encroaching on Native American reservations, attempting to regain some sense of settler power. For most of America,
“the frontier had become coterminal with reservation boundaries.”50 Patrick
Wolfe writes that “at this point, when the crude technique of removal declined in
favour of a range of strategies for assimilating Indian people now that they had
been contained within Euroamerican society, we can more clearly see the logic of
elimination’s positivity as a continuing feature of Euroamerican settler society.”51
While the violent removal of Native people from their land decreased as public
opinion grew in favor of protecting Native rights, the practice did not die completely. Rather, it was translated into the more acceptable form of governmental
legislation and assimilation, all in the name of Western modernity.
Assimiltation and Salvage Anthropology
The violence of the early 19th century settler colonialism shifted from
physical harm to that of spiritual, mental, and cultural harm. Early practices
carried out by the first settlers translated into new forms of control in the 19th
and 20th centuries, spearheaded by the policy of assimilation, of which John
Wunder, Professor of History at University of Nebraska-Lincoln and researcher
of Native American rights, has termed “the New Colonialism.”52 Public opinion,
influenced by new representations of Native Americans in popular culture, such
as Buffalo Bill’s Wild West Show and the 1893 World’s Fair in Chicago, began
to turn away from the physical extermination of the Indigenous population. The
public instead looked to more “civilized” and “sympathetic” ways of solving

48 Id at 23.
49 United States Census Bureau, Following the Frontier Line, 1790 to 1890 (2012)
50 Patrick Wolfe, Settler Colonialism and the Elimination of the Native, 8 Journal of Genocide
Research 387, 399 (2004)
51 Id.
52 Patrick Wolfe, Settler Colonialism and the Elimination of the Native, 8 Journal of Genocide
Research 387, 400 (2004)
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the “Indian Problem.”53 Assimilation—focing Native peoples to adopt Western
practices, cultures, and general ways of life, became the new governmental norm.
This policy approach was supported by the belief that the practice was actually
helping and assisting Native peoples. Captain Richard H. Pratt, founder of the
Carlisle Indian Industrial School in Pennsylvania and famed Union soldier, wrote
one of the most famous quotes relating to this idea: “kill the Indian in him, and
save the man.”54 As Scott Lauria Morgensen, professor at Queen’s University
and a self-proclaimed “ethnographer and historian of social movements” writes
in his 2010 article “Settler Homonationalism,” with the coming of assimilation
we see a “shifting colonial authority from a brutal right of public execution to the
normalization of death in regulatory regimes based on discipline.”55 The “savagery” of the pre-Revolutionary colonies was replaced by the publicly accepted
and “cleaner” destruction of the 19th century. The public began to shy away from
overt expressions of violence and death but were content with the quiet devastation of Native culture and life through assimilation policies.
The disciplinary machinery of assimilation came in many forms, including the previously mentioned 1883 Courts of Indian Offenses, the Major Crimes
Act of 1885, and the Dawes Act in 1887, all of which either explicitly outlawed
certain cultural practices within tribes, or worked to make tribal culture both undesirable and unmanageable. The Dawes Act not only broke the cultural practice
of communal hunting and farming used by many tribes, but also restricted access
to and use of traditional territories integral to the maintenance of Native cultural
life. This had the inevitable consequence of the further loss of communal tribal
power. The individual Native American was forced to adapt from a member of a
cohesive tribal ecosystem to an individual oriented around a Westernized nuclear
family. This, Wolfe writes, “is assimiliation’s Faustian bargain—have our settler
world, but lose your Indigenous soul. Beyond any doubt, this is a kind of death”
(Wolfe 2006, 397). As emphasized previously by Morgensen, the shift towards a
cultural death (through the inability to practice centuries old traditions and participate in cultural processes) was normalized through the public perception that
Native Americans were being disciplined into behaving more like the “proper”
Western settlers.56
Another method of governmental control was the blood quantum laws,
which took a person’s genealogy and determined if that person was a “true”
53 The term “Indian Problem” was popularized by Duncan Campbell Scott, the Canadian
bureaucrat, in 1920. Duncan Campell Scott, The Indian Problem, National Archives of Canada
(1920.
54 Francis Prucha, The Advantages of Mingling Indians with Whites.” In Americanizing the
American Indians: Writings by the “Friends of the Indian”1880-1900,
55 Scott Lauria Morgensen, Settler Homonationalism: Theorizing Settler Colonialism wtihin Queer
Modernities, 16 GLQ: A Journal of Gay and Lesbian Studies 105, 116 (2010).
56 Id.
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Native American based on what percentage of their ancestors were “full-blood”
Native Americans. These laws allowed the government to define who could
actually be considered part of a certain tribe, and, more broadly, who could call
themselves a Native American. A completely Western concept, one can imagine
the blood quantum regulations in the United States as similar to the Mischling
Test used in Nazi-occupied Germany to classify between Jewish and non-Jewish
citizens. Both classification systems are meant to separate out a certain group
from the “standard,” but, rather than using blood levels to exclude a certain
population, the United States used the blood quantum laws to enact the ambitions of assimilation of Indigenous people. Native peoples of mixed descent were
particular targets of governmental intervention. This process of classification
had the inevitable effect of reducing the number of federally recognized Native
people in America, as any person not meeting the standard for a certain tribe
could not claim any of the remaining privileges afforded to Native peoples (such
as the right “to live on the reserve, to vote if you want in band council or tribal
elections, and to be buried on the reservation.”)57 Juaneño/Jaqui scholar Annette
Jaimes referred to this procedure as “statistical extermination.”58
The most important strategic tool of assimilation, and quite possibly the
most devastating for Native peoples, was the boarding/residential school. Not
only did the boarding school/residential school work to Christianize Indigenous
populations, these schools worked to assimilate tribal members from a very
young age. By disconnecting children from their parents, from their language and
from their lands, the boarding school sought to break the means for the transmission of cultural knowledge, practice and identity. Captain Pratt used his Carlisle
Indian Industrial School to shape “productive” members of mainstream, Western
society and completely remove Native American children from their heritage.
The Carlisle School showed how, “without needing to exact brute violence, these
institutions used disciplinary education to try and break Native communities,
languages, and cultural knowledges.”59 In many cases these institutions were
successful, birthing a cultural trauma that still affects Native populations today.
The Wabanaki60 Truth and Reconciliation project was established in 2012 with
three main goals: to “uncover and acknowledge the truth about what happened to
Wabanaki children and families involved with the Maine child welfare system”;
to “create opportunities to heal and learn from the truth”; and to “collaborate to
operate the best child welfare system possible for Wabanaki children and fam57 Audra Simpson, Mohawk Interruptus: Political Life Across the Borders of Settler States,
Indigenous Interruptions, 8 (2014)
58 Patrick Wolfe, Settler Colonialism and the Elimination of the Native, 8 Journal of Genocide
Research 387, 400 (2004)
59 Id.
60 The Wabanaki Confederacy is made up of the Mi’kmaq, Maliseet, Passamaquoddy, Abenaki,
and Penobscot communities, and spans part of the United States and Canada.
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ilies.”61 The Canadian Truth and Reconciliation Commission also worked to
“learn the truth about what happened in the residential schools and to inform all
Canadians about what happened in the schools.”62 In their final report in 2015,
the Commission acknowledged the stories of witnesses of the residential schools
in Canada, and posed questions for how to move forward with reconciliation.
Across Canada and the United States, the methods for assimilating and
breaking apart Native families, communities and cultural transmission were the
same. The governments implemented their tools of assimilation alongside legislation that banned the practice of Native religious ceremonies. In doing so, a fear
emerged among certain academics that the loss of Native American bodies would
result in a loss of Native culture that researchers could examine and analyze.
Stemming from this age of assimilation, and on the backs of the violence of early
settlement, salvage anthropology became the new modus operandi for anthropologists, ethnologists, and various other academics and scholars. Salvage anthropology, also known as salvage ethnography, is “an explicit attempt to document
the rituals, practices, and myths of cultures facing extinction from dislocation or
modernization.”63
Federally-funded institutions such as the American Museum of Natural
History and the Smithsonian began hiring anthropologists to travel across the
country to document the “dying” cultures of Indigenous populations in Canada
and the United States. Equipped with notebooks, cameras, and, later on, recorders, everyone from trained, college-educated professionals to inexperienced,
unskilled amateurs attempted to capture the “last breaths” of Indigenous life in
America. A main goal of the range of well-funded expeditions was to collect every possible artifact from Indigenous tribes—whether it be an intricate chieftain
headdress or a simple children’s toy—to show in specially curated exhibitions.64
The exhibitions planned along with these expeditions—both by the museums that
had financed them, as well as in the homes of the wealthy expedition funders—
were to be the last remnants of the people who had previously held the land the
United States now possessed. The irony and intent were inescapable. On one
hand, the United States was sending Native children to boarding schools and outlawing Native traditions in an attempt to assimilate, and, as a result, exterminate
through cultural death the Native American tribes of North America. On the other
hand, they were sending out anthropologists and ethnologists to preserve and
immortalize the “dying” cultures in exhibitions. These exhibitions were often dis61 Maine Wabanaki-State child Welfare Truth & Reconciliation Commission, Goals of the TRC,
http://www.mainewabanakitrc.org/
62 Maine Wabanaki-State child Welfare Truth & Reconciliation Commission, About Us, http://
www.mainewabanakitrc.org/about/
63 Craig Calhoun, Dictionary of the Social Sciences (Oxford University Press 2002).
64 Joshua A. Bell and Erin L. Hasinoff, The Anthropology of Expeditions: Travel, Visualites,
Afterlives (University of Chicago Press 2015).

19

PENN UNDERGRADUATE LAW JOURNAL

played in proximity to historical European exhibitions in a move to demonstrate
the inherent superiority of the Western culture, which was described as being
more advanced hundreds of years ago than the Native populations of America
are today. Modern exhibitions, featuring new inventions and advancements in
science and technology, flaunted a belief in an inevitable march forwards, away
from the perceived Native “primitivism.”
These exhibitions were not exclusive to a museum setting. In the late
19th and early 20th centuries, Indigenous North American cultures—and their
people—were displayed at World Fairs throughout the Western world. Exhibits
often included several members of the represented tribe and were created with a
twofold agenda: the first being to contrast the “primitive ‘others’” with the great
accomplishments of modernity, highlighting the progress of Western civilization;
the second being a perfect opportunity for the public to learn about these cultures
nearing extinction. All of these displays and presentations circulated around the
idea of preservation.65 Showcasing the disappearing Indigenous person became
part of mainstream entertainment. Traveling and informal exhibitions like Buffalo Bill’s Wild West Show and other lesser named carnival/freak shows played on
the allure of a “lost culture,” while simultaneously reasserting colonial ideas of
the superiority of the Western White Man over the colonized Indigenous people.
These shows and fairs expanded out past the boundaries of the United States, inspiring awe and further fueling the desire of the wealthy to collect pieces of these
cultures, as they had centuries before in cabinets of curiosities.
Alongside the collection and display of Native peoples and culture, came
the complementary collection and study of Native peoples’ bodies. Coinciding
with the rise of salvage anthropology was the emergence of bioarchaeology,
which sought the collection and analysis of Native American bodies. The logics
of analysis focused through craniometry and phrenology sought to scientifically link the decline of Indigenous communities with their physical attributes,
including capacity for intelligence, adaptability, etc. Institutions such as the
American Museum of Natural History and the Smithsonian Institute would send
out anthropologists, scientists, and members of the non-scientific community to
tribal villages to collect human remains. Franz Boas, often cited as the “Father
of Anthropology” and one of its main influencers today, was a strong opponent
of the racialized use of craniometry. Yet, he was directly responsible for the
collection of Native skeletal materials stolen from graves and used for these
purposes. Refining an increasing academic practice for procuring “specimens”
for analysis, Boas, often waiting until nightfall, would enter tribal graveyards and
disinter bodies buried as recently as that day. He would send bags full of skulls,
65 Curtis M. Hinsley, Exhibiting Cultures: the Poetics and Politics of Museum Display, The World
as Marketplace: Commodification of the Exotic at the World’s Columbian Exposition, Chicago,
1893 345 (Smithsonian, 1991)
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full skeletons, and associated funerary objects back to the American Museum of
Natural History to be classified, catalogued, and analyzed. While he was against
the racialized use of these remains, Boas believed, like many, that these skeletons
could be useful in the study of human biology, at one point using the skulls he
collected to prove to his contemporaries that morphometrics was a false science.66
Despite their supposed use as scientific subjects, many of the skulls and skeletons
made their way out of the basements and into the exhibition halls of museums
across the country. The Smithsonian Institute was very aggressive with expanding its collection of human remains, with an estimated 14,500 Native American
remains from North America alone.67 It was not until 1987, at the request of
numerous tribal officials, that curators at the Smithsonian removed a display of
South American skulls.68
While the government moved to erase the Indigenous population from
society through its assimilation into the “modern” Western culture, museums attempted to save a small, packaged form of the population to display as a reminder of the past and as a foil to modernity. Both of these movements are based on
the ideas and ideals of settler colonialism. To quote Wolfe, “settler colonialism
is an inclusive, land-centered project that coordinates a comprehensive range of
agencies, from the metropolitan centre to the frontier encampment, with a view to
eliminating Indigenous societies.”69 Assimilation and salvage anthropology were
just two agencies through which the government attempted to destroy Indigenous culture and communities and claim their land. For “whatever settlers may
say—and they generally have a lot to say—the primary motive for elimination is
not race (or religion, ethnicity, grade of civilization, etc.) but access to territory.
Territoriality is settler colonialism’s specific, irreducible element.”70 By holding
their culture through museum collections and regulating it through laws and various assimilation techniques the United States sought complete possessive control
over the original inhabitants and their land.71
Modernity, Changing Public Perception, and the Reassertion of Power
Modernity in the 19th and early 20th centuries was equated with West66 Charles Fergus, Boas, Bones, and Race (Penn State University, May 1, 2003), archieved at
http://news.psu.edu/story/140739/2003/05/01/research/boas-bones-and-race
67 This is just an estimate, and numerous sources cite higher numbers, with as many as 20,000
individual remains estimated in the museum. (Associated Press, Indians Seek Burial of Smithsonian
Skeletons (NY Times, Dec 8, 1987), archieved at http://www.nytimes.com/1987/12/08/science/
indians-seek-burial-of-smithsonian-skeletons.html)
68 Id.
69 Patrick Wolfe, Settler Colonialism and the Elimination of the Native, 8 Journal of Genocide
Research 387, 393 (2004).
70 Id at 388.
71 Joyce H. Robinson, An American Cabinet of Curiosities: Thomas Jefferson’s Indian Hall at
Monticello, 30 Winterthur Portfolio 41, (1995)
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ern power over a primitivism demonstrated by Native populations. As time
progressed, America saw itself through two World Wars. Modernity began to be
co-opted and appropriated by Indigenous groups as a way to regain power and
sovereignty within the Western context. Native communities attempted to work
within the law and established judiciary system in an effort to draw attention to
Native issues and develop productive solutions to these problems. Modernity
was equated with progressiveness, which translated into the restoration of rights
and lands to tribes. The Indian Reorganization Act of 1934 was passed “based
on the assumption, quite contrary to that of the Allotment Act, that the tribes not
only would be in existence for an indefinite period, but that they should be.”72
This Act ended allotment as laid out under the Dawes Act and restored lands to
tribal ownership. This allowed for the reintroduction of community-based living
under which Native tribes had thrived, which resulted in greater expressions of
self-governance by Native peoples. “The Act was overwhelmingly successful
in preventing further rapid erosion of the tribal land base,” helping to combat a
major part of settler colonialism.73
However, after World War Two, the 1950s saw a reversal of public
perception as a result of nationalistic sentiment in the face of a “Communist
Threat.”74 A majority of the American public began to re-express a desire for
Native Americans to be the same as all other United States citizens and to fully
integrate into Western society.75 This was a double-edged sword, as with the
greater “privileges” allocated by the U.S. government to Native communities
came increased pressure for Native assimilation into Western American life and
value systems. The “Termination Policy” was established in this time, with the
aim of dissolving Native tribes through the implementation of state jurisdiction
and land loss.76 Relocation programs encouraged the dispersal of Native American peoples, especially to large cities where it was assumed to be harder to
connect with tribal communities and carry out traditional practices. The Indian
Civil Rights Act of 1968 embodied this give-and-take relationship, as it imposed
the Bill of Rights on tribes but stopped state jurisdiction over Native American
country.77 Two years later, in 1970, President Nixon allowed that termination
was a failure, and a new wave of positive public perception pushed forward more
rights and assistance to tribes.
Two incredibly important laws passed in this post-termination era were
72 William C. Canby, American Indian Law in a Nutshell 25 (West 5th ed 2009).
73 Id at 27.
74 Mishuana R. Goeman, Notes toward a Native Feminism’s Spatial Practice, 24 Wicazo Sa Rev
169, 170 (2009).
75 Id at 27.
76 Donald Lee Fixico, Termination and Relocation: Federal Indian Policy, 1945-1960 (U NM P
1986).
77 Id at 31.
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the Indian Financing Act of 1974 and the Tribally Controlled Schools Act of
1988. The Indian Financing Act “established a revolving loan fund to aid in the
development of Indian resources” such as cultural reclamation, infrastructure
repair/building, and community engagement.78 Continuing off of the work done
by the Financing Act, the Tribally Controlled Schools Act gave money to tribes
to support the establishment of tribal schools, effectively reversing the system of
boarding schools mandated decades earlier. These laws allowed for the growth
and flourishing of Native culture and buoyed the Indigenous power movements
established during the mid-century period of termination.
Jeff Corntassel, Associate Professor of Political Science and Associate
Professor in the Indigenous Governance Program at the University of Victoria,
and Cheryl Bryce, Songstress of the Lekwungen ancestral land and Celanen
Council Member, write that “resurgence ultimately entails community reclamation, restoration, and regeneration of local cultural practices,” and this is true for
the Native resurgence that began in the 1960s.79 Mirroring the African American
and women’s civil rights movements, groups such as the American Indian Movement and the National Indian Youth Council set out to reclaim Indigenous culture
and restore Indigenous rights.80 Like many civil rights movements, there were
peaceful acts of protest and civil disobedience, such as the 1969 occupation of
Alcatraz Island for 19 months by the Indians of All Tribes group and the National Day of Mourning held on Thanksgiving 1970 by the Wampanoag Indians.81
There were also groups that practiced more specific instances of political militancy, like the American Indian Movement, who, working with members of the
Oglala Lakota, seized and occupied the historically significant site of Wounded
Knee, armed, for 71 days.82 All of these protests and displays of activism worked
to reassert the power of a people denied everything by a conquering power and
showed the public that Indigenous peoples had survived and would no longer idly
sit by and let modernity erase their history, culture, and lives.
For many indigenous scholars, the concept of modernity is not equated
with progressiveness, but rather understood as a continuation of colonization.
“According to Mohawk scholar Taiaiake Alfred, ‘colonialism is best
conceptualized as an irresistible outcome of a multigenerational and
multifaceted process of forced dispossession and attempted
acculturation—a disconnection from land, culture, and community—that
78 Id at 32.
79 Jeff Corntassel and Cheryl Bryce, Practicing Sustainable Self-Determination: Indigenous
Approaches to Cultural Restoration and Revitalization, 13 Brown Journal of World Affairs 151,
157 (2012).
80 The Native American Power Movement (Digital History, 2016), archived at https://perma.cc/
A7XW-V6CJ.
81 Id.
82 Id.

23

PENN UNDERGRADUATE LAW JOURNAL

has resulted in political chaos and social discord within First Nations
communities and the collective dependency of First Nations upon the
state.’ These forces of disconnection further distance Indigenous peoples
from their spiritual, cultural, and physical relationships with the natural
world and serve to destroy the confidence and well-being of indigenous
peoples.”83
Chief Justice Marshall’s ideas of Native peoples as “wards of the state”
have come to fruition, and the idea of Indigenous communities as being part of
the United States rather than sovereign Nations continues today and complicates
matters of power reassertion. Stories of tribes regaining rights in areas of cultural
and political significance are viewed by many Native people and allies as victories. Yet, “rights are state constructions that do not necessarily reflect inherent
Indigenous responsibilities to their homelands. Rather, rights are conditional
in that the state can withdraw them at any time or selectively enforce them,”
strengthening the paternal relationship between the government and tribes, as
“good behavior” can be rewarded, while “bad behavior” can be punished with the
removal of rights, all at the whim of the colonial government.84 Even instances
that relate a shift to self-determination and reclamation of political power are
formatted within the settler colonial narrative, as Corntassel and Bryce again explain that “a right to Indigenous self-determination is often reduced to self-governance…. [B]y embedding themselves within the state-centric rights discourse,
Indigenous peoples risk mimicking state functions rather than honoring their own
sustainable, spiritual relationships with their homelands.”85 By operating within a Western legal and cultural framework, the Indigenous activist is inherently
starting at a disadvantage, and all gains are made on the terms of the oppressor.
How, then, does one work to claim power and sovereignty in this arrangement? It comes back to a reclamation of land and personhood. Settler colonialism is all about the seizure and control of territory. Through the repossession
(physically, spiritually, etc.) of the land, Indigenous communities will begin to repossess their culture: “cultural revitalization starts with protecting the land, reinstating traditional roles, and practicing everyday acts of resurgence.”86 With this
reassertion of power and political self-representation comes a reclamation of the
right to cultural self-representation. This is precisely what Amy Lonetree, Native
83 Taiaiake Alfred, Colonialism and State Dependency, 5 Journal of Aboriginal Health 42, 52
(2009), in Jeff Corntassel and Cheryl Bryce, Practicing Sustainable Self-Determination: Indigenous
Approaches to Cultural Restoration and Revitalization, 13 Brown Journal of World Affairs 151,
157 (2012).
84 Jeff Corntassel and Cheryl Bryce, Practicing Sustainable Self-Determination: Indigenous
Approaches to Cultural Restoration and Revitalization, 13 Brown Journal of World Affairs 151,
152 (2012).
85 Id at 153.
86 Id at 158.
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American historian and enrolled citizen of the Ho-Chunk Nation of Wisconsin
explores in her works relating to tribal museums and their use in “construct[ing]
a collective public memory and history” to share with both indigenous and settler
peoples.87 In her 2012 book Decolonizing Museums: Representing Native America in National and Tribal Museums, Lonetree explores two tribal museums—the
Mille Lacs Indian Museum and the Ziibiwing Center of Anishinabe Culture and
Lifeways—and their roles in Native reclamation and self-representation. The
Mille Lacs Indian Museum is a “hybrid tribal museum” that attempts to “take
control of the public’s perception of [Native communities] past,” but still falls
into a trap of conforming to a Western audience as “it presents a rich, ongoing
history, but it does so in a manner that avoids challenging or difficult topics,
specifically, the impact of colonialism.”88 The Ziibiwing Center of Anishinabe
Culture and Lifeways expands on the strengths of the Mille Lacs in their Native
centering of history, adding an element of decolonization that attempts to help the
healing of wounds created by this historical trauma of colonialism. Rather than
displaying their culture in a Westernized manner (such as cabinets of curiosities
and the ethnographic exhibitions of the American Museum of Natural History),
the center “reflect[s] a decolonizing agenda… by framing the entire exhibition
within the context of the tribe’s oral tradition, [so that] its representation of history reflects more closely an Indigenous understanding of history, as opposed to
a postmodern sense of history.”89 The center embodies the framework of cultural
revitalization outlined by Corntassel and Bryce, emphasizing the resurgence of
Native American storytelling and history. Lonetree examines additional instances
of resurgence in museum settings, investigating new trends of indigenous consulting and co-producing of Indigenous exhibitions at museums around the country, especially within the two Smithsonian-run National Museums of the American Indian in New York and Washington, D.C. Native Americans are tapping into
contemporary opportunities of education and institutional partnership to shape
the modern public perception of Indigenous people and to reassert their rights to
self-representation and to the ownership of their own histories. In positions of
relative power when compared to decades previous, Native Americans in museums could t exert pressure on institutions to have better and more Native-based
representations of Indigenous culture and to return belongings to their original
owner. A greater stake in their own culture allows for a greater responsibility for
their own cultural representation and curation.
NAGPRA: THE HISTORY AND THE LAW
87 Amy Lonetree, Decolonizing Museums: Representing Native America in National and Tribal
Museums 30 (UNC P 2012).
88 Id at 35.
89 Id at 130-1.
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“It is hopeful, seeing [NAGPRA’s] progress through time.”
—Sonya Atalay, University of Massachusetts, Amherst90
Grassroots Movement
Museums across the country followed the Smithsonian Institution’s
1980s example in adding Native American consultants to projects relating to
Native American cultural heritage and representation. As Native scholars gained
greater and deeper access to museum collections, they were able to create a picture of what was actually was contained in the basements of museums across the
country.91
The 1980s saw a perfect storm of national and international cultural
issues emerging in the American public discourse, bolstering Native American
grassroots movements looking to gain greater control over their own cultural
heritage. International pressures for the greater regulation of objects of cultural
heritage made national headlines, with the scandal of the Greek Elgin marbles92 engendering international outrage. This idea of a physical piece of culture
representing the soul of a community resonates with the rhetoric of many Native
American repatriation movements, as does the inherent fight against a colonial
power to reclaim something stolen. International pressure for high-stakes repatriation brought issues of Native American repatriation to the front of public discourse and bolstered already present grassroots movements working to establish
a law regulating repatriation and cultural representation.
Leaf Hillman, tribal elder and member of the Karuk Nation in California,
spoke about these popular movements in an interview with me in March of 2017.
He explained that Native people were “sick and tired” of the way their culture
has been historically handled.93 He said that most Native Americans don’t visit
museums because it is too painful to see objects that are part of their cultures and
identities on display.94 For Mr. Hillman, visiting a museum is “like visiting rela90 Interview with author, Atalay (2017).
91 At this time, most museums did not have complete inventories of their Native American
ancestors, let alone public resources for people to review what belongings museums held in their
archives and warehouses. It was not until 1985 that the Smithsonian began an inventory of their
human remains (Bones of Contention: Native American Archaeology (BBC Worldwide Americas,
1995).
92 Since their independence in the 1830s, Greece has been fighting for the repatriation of the Elgin
marbles, stolen in the 1800s by British ambassador Lord Elgin and held in the British Museum
(Syrimi 1985). In the 1980s, Greek Culture Minister Melina Mercouri began a campaign to
repatriate the Elgin marbles, stating that “The marbles were martyred by an Englishman to decorate
his house…. It was an act of barbarism. For Greeks the Parthenon isn’t just any monument, it’s
‘the’ monument. It represents our soul” Katerina Syrimi, Greece to Britain: Return Our ‘Soul’,
Chicago Tribune (Nov 21, 1985).
93 Interview with author, Hillman (2017)
94 Id.
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tives in prison,” as his tribe—and many of the tribes of North America—believes
that some objects are living things and have spirits. When the ceremonial object
is created, there is a responsibility to look after these spirit people.95
At the forefront of this Indigenous grassroots movement were local tribal
elders and spiritual leaders, such as Maria Running Moccasins Pearson (19322003), a member of the Yankton Sioux. Pearson was an advocate for retaining
tribal historical knowledge, saying “if you don’t know your history… you will
never know where you are going. You will never know your future, either, because you’ll end up making the same mistakes you always make.”96 Pearson tells
a typical story of discrimination in the 1995 film Bones of Contention, explaining
that in 1971, when Iowa was working to rebuild Highway 34, the state archaeologist found a cemetery from the turn of the century containing a Native American woman and baby and over two dozen white men and women of all ages.97
According to Pearson, her husband came and “he told me that they had taken 26
white people out of the graves...and he took them in new caskets and took them
to the local cemetery for reburial. But he said they took the Indian girl and her
baby and put their remains in a box and took her to Iowa City for study…. If
they were all buried at the same time, then they should have studied the 26 white
people too.”98 Leaf Hillman reiterated this belief, saying that people were tired
of this double standard and believed it had gone on long enough—“why are [sic]
someone else’s past worthy of protection but not ours?”99
Running Moccasins Pearson was an active member of the Iowa movement to protect ancient Native American burial grounds, helping to pass the Iowa
Burials Protection Act of 1976 that allowed the Iowa Office of the State Archaeologist “the responsibility to protect Iowa’s ancient burial grounds, making Iowa
the first state in the nation to pass such a law” in 1976, and contributing to the
pressure for an international law like NAGPRA.100 After Iowa passed its legislation, states across the country followed suit, implementing laws regulating field
archaeology within state borders (in many cases, like California, making it illegal
to collect any Native American remains and associated funerary objects) and
regulating the collections held by museums across the country.101
The main concern for Native American activists in the 1980s was “the
bones of tens of thousands of American Indians [that] have accumulated in the
name of science.”102 Pearson was just one of many activists who saw the injus95 Id.
96 Millie Frese and Amy Ruth, Maria Running Moccasins Pearson, 15 Goldfinch 21, ## (1993).
97 Bones of Contention: Native American Archaeology (BBC Worldwide Americas, 1995).
98 Id.
99 Interview with author, Hillman (2017)
100 Millie Frese and Amy Ruth, Maria Running Moccasins Pearson, 15 Goldfinch 21, ## (1993).
101 Bones of Contention: Native American Archaeology (BBC Worldwide Americas, 1995).
102 Id.
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tices experienced by the bones of their ancestors. Suzan Harjo, a member of the
National Congress of American Indians from 1984-1989 also worked tirelessly
with museums “to attempt to recover some of these people and objects. And to
do decent things, just on the principle that people have a right to get buried and
stay buried. And people have a right to worship with the objects that help them
achieve their religious goals.”103 Harjo and fellow activists looked to the Smithsonian to set a precedent, and in 1989, upon an agreement of repatriation, ten
major museums holding Native American remains followed suit.104 Leaf Hillman
describes the emotional response to learning that there were thousands of Native
American bones existing as possessions in institutional catalogues, saying that he
first learned about “a single femur bone from a single individual [that] has a number inscribed on it and is in a storage bin in someone’s basement—no one has
studied it.... The pathological desire to collect and house these Indian remains has
gone on for the entire history of the United States up until around 30 years ago…
You have had people whose graves were dug up when they have relatives alive
who buried them… [it was the] disrespect of the ancestors [that] was the catalyst
for the fight for NAGPRA.”105
What is NAGPRA?
Public Law 101-601, the Native American Graves Protection and Repatriation Act (NAGPRA), was passed by the Senate and House of Representatives
in 1990 and signed into law by President George H.W. Bush on November 16 of
that year. The law was created “to provide for the protection of Native American
graves, and for other purposes”106 and outlined both definitions for various terms
relating to Native American cultural patrimony107 —objects with intrinsic value
to a Native American cultural group—and ancestors108 —the remains of Native
American people—, and how these different items should be treated, and who has
the right to hold these items. For many, the goal of the law is mainly about the re103 Id.
104 Id.
105 Interview with author, Hillman (2017)
106 Native American Graves Protection and Repatriation Act (NAGPRA), 25 USC § 3001 (1990).
107 Legally defined as “an object having ongoing historical, traditional, or cultural importance
central to the Native American group of culture itself, rather than property owned by an individual
Native American, and which, therefore, cannot be alienated, appropriated, or conveyed by any
individual regardless of whether or not the individual is a member of the Indian tribe or Native
Hawaiian organization and such object shall have been considered inalienable by such Native
American group at the time the object was separated from such group” (See id.)
108 In this paper I will be following the example of Dr. Rae Gould and numerous other Native
scholars in referring to Native American human remains as ancestors. Gould explores the nuanced
nature of language and word choice within NAGPRA and Native scholarship in her chapter. Rae
Gould, (edited by Jane Anderson, Haidy Geismar), The Routledge Companion to Cultural Property,
NAGPRA, CUI and Institutional Will, (forthcoming 2017).
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patriation of ancestors and their associated funerary objects (AFOs)109 —cultural
objects that are part of the death ceremony in a culture—to the Native American
community with the closest cultural or physical ties to that individual.
However, NAGPRA has had an impact more far-reaching than just
human remains and AFOs. NAGPRA also works as a law to protect cultural
heritage and representation. Section Four of the law addresses the issue of illegal
trafficking, giving fines and prison sentences to any individual who “knowingly
sells, purchases, uses for profit, or transports for sale of profit, the human remains
of a Native American [or any Native American cultural items] without the right
of possession to those remains as provided in the Native American Graves Protection and Repatriation Act” (Native American Graves Protection and Repatriation Act, § 3001.). Section Five addresses the requirement for every federal agency with Native American remains and AFOs to “compile an inventory of such
items and, to the extent possible based on information possessed by such museum or Federal agency, identify the geographical and cultural affiliation of such
item” (Native American Graves Protection and Repatriation Act, § 3001.). These
inventories will and have helped Indigenous communities understand where their
ancestors have been collected and stored, and where they need to go to repatriate
these relatives. However, The relationships forged between tribes and museums
because of these interactions have extended to curation relationships, in which
Native American communities earn a degree of influence over the display of their
cultural patrimony. This can occur in instances when cultural affiliation110 —the
relationship between a community and the belonging—is not able to be “reasonably” determined by the institution.
These relationships may also occur when the tribe that is culturally
affiliated with the ancestor or belonging is not federally recognized. In NAGPRA, an “Indian tribe”111 is defined only as a tribe that is recognized by and
received benefits from the federal government, limiting the eligibility for access to remains and AFOs under NAGPRA. Unrecognized tribes in the United
States include the Cherokee Nation of Alabama, the historical Nipmuc Nation in
Massachusetts, and the Big Horn Lenape Nation in New York—even tribes that
are recognized by their state are not eligible for repatriation. While these groups
109 Legally defined as “objects that, as a part of the death rite or ceremony of a culture, are
reasonably believed to have been placed with individual human remains either at the time of death
or later, and both the human remains and associated funerary objects are presently in the possession
or control of a Federal agency or museum, except that other items exclusively made for burial
purposes or to contain human remains shall be considered as associated funerary objects” (See id.)
110 Legally defined “that there is a relationship of shared group identity which can be reasonably
traced historically or prehistorically between a present day Indian tribe or Native Hawaiian (See id.)
111 Legally defined as “any tribe, band, nation, or other organized group or community of Indians,
including any Alaska Native village… which is recognized as eligible for the special programs and
services provided by the United States to Indians” (See id.)
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consist as Native American communities, and can connect their groups to historical tribes around long before the arrival of the Western world, the United States
government does not recognize these claims and connections, and as a result does
not provide these tribes with access to services and programs provided to the,
federally recognized, tribes. As only federally recognized tribes are recognized
under NAGPRA, only federally funded museums are required to comply with the
law. Under NAGPRA, museums112 are defined only as institutions—whether museum, university, or state agency—that have Native American cultural items and
receive money from the federal government. Private collections and international
museums do not have to create either inventories or summaries, work to repatriate, or comply in any way to NAGPRA.
NAGPRA falls under the jurisdiction of the National Park Service in
the United States Department of the Interior. While parts of the law can understandably fall under the Park Service jurisdiction—like burial sites found on
national land and the like—it is unclear as to why such a culturally-centered
law is overseen by the same department that oversees national monuments, the
Yellowstone National Park, and monitors animal populations within national park
boundaries. Could this be a continuation of the outdated and racist association of
Native American communities with nature? Or was it true that the National Park
Service—which does work with preserving heritage areas—was the only area of
the United States government that was qualified to do this work?
Controversy
As with all Native American law, the initial passing of the Native American Graves Protection and Repatriation Act (NAGPRA) in 1990 resulted in controversy, with a division between certain groups of scientists and groups of Native American activists. The main argument of the scientific community against
the implementation of NAGPRA was a fear that the loss of physical remains and
artifacts will result in a loss of knowledge—both current and potential. In an
interview for the film Bones of Contention, Dr. Ethne Barnes from Wichita State
University lamented that “this is going to be just a terrible loss of knowledge. To
me it’s just like burning books.”113 Though most opponents of NAGPRA do not
equate it with the beginning of an Orwellian dystopian future, the general sentiment is the same. Researchers worried that NAGPRA had opened the floodgates,
and that everything would soon be subject to repatriation, and that NAGPRA
would stunt potential scientific advancement. Barnes referenced an ongoing project in the scientific community to map the migration routes into the Americas,
112 Legally defined as “any institution of State or local government agency (including any
institution of higher learning) that receives Federal fund and has possession of, or control over,
Native American cultural items. Such term does not include the Smithsonian Institution or any
other Federal agency” (See id.)
113 Bones of Contention: Native American Archaeology (BBC Worldwide Americas, 1995).
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which she felt will be significantly damaged with the implementation of NAGPRA. Anthropologists have been collecting Native American bones throughout
history, and in the 1850s began examining them using racist, pseudo-scientific
practices to support supremacist colonial narratives. In recent years, scientists
have begun using ancestors to identify certain genetic variations and using these
lines of genetic descent to map out previously unknown Native American migration patterns.114
David van Horn, a former archaeologist for Archaeological Associates in
California, embodied the fear that repatriation law had gone too far (even before
the passing of NAGPRA) when he was taken to court for removing Native American bone fragments and associated funerary objects from a gravesite in California before he knew that the fragments were indeed bones of probable Native
American origin.115 Though he won his case, van Horn became the great example
for anti-NAGPRA activists of essential problems with such strict regulations on
archaeological and scientific research and discovery. Van Horn left the field of
archaeology after the incident, saying he questioned “why am I even trying to do
archaeology. And ultimately I concluded that I should probably leave archaeology because California law was actually hobbling archaeological research to such
a serious extent, that it was no longer worth doing.”116
Barnes expresses a sadness for Native American communities, saying “I
feel like they’re losing a part of their history.”117 This statement carries particular
irony, as most of the advocates for repatriation felt as if Indigenous people are
finally getting a part of their history back through repatriation. The sentiment
Barnes expresses is part of a larger paternalistic relationship that has defined scientific research on Indigenous populations in the United States. Many scientists
within the settler-colonial system (of which the United States is a part) have an
ingrained belief that their Western modes of knowledge and knowledge production are superior to Indigenous forms of knowledge. However, I believe Native
Americans should be the curators of their own heritage, and do not need outside
powers regulating how they interact with, use, and preserve their own culture
and/or cultural belongings. At the core of these opposing views is an epistemological and ontological conflict—a question of what theory of knowledge and
way of being should be privileged in these instances.
The most famous example of battles emerging out of NAGPRA is the
1996 Kennewick Man controversy. In Kennewick, Washington, during the summer of 1996, college students discovered a skeleton that was immediately turned
into the local archaeologist James Chatters to his lab.118 After carbon dating de114
115
116
117
118

Id.
Id.
Id.
Id.
Douglas Preston, The Kennewick Man Finally Freed to Share His Secrets, Smithsonian
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termined that the skeleton was more than 9,000 years old, a variety of personalities and communities scrambled for control of the skeletal remains.119 The Army
Corps of Engineers claimed jurisdiction over the remains, while the anthropology
department at the Smithsonian, led by physical anthropologist Dr. Douglas Owsley, petitioned for access to examine the bones, saying “you can count on your
fingers the number of ancient, well-preserved skeletons there are” and that it was
a scientific necessity to examine these remains. However, a group of Columbia
River Basin Indian tribes—including the Umatilla and Yakama Tribes—requested the return of the remains to be buried, invoking NAGPRA and its right to
rebury their ancestors. Spokesman Armand Minthorn wrote that “Scientists have
dug up and studied Native Americans for decades…. We view this practice as
desecration of the body and a violation of our most deeply-held beliefs…. From
our oral histories, we know that our people have been part of this land since the
beginning of time. We do not believe that our people migrated here from another
continent, as the scientists do.”120 The difference between the Western colonial
and the Indigenous come into conflict. The Columbia River Basin Indians want
to have control over their own history and culture, and to treat their ancestors
with the respect due in their culture. The scientific community wanted to examine
the remains to gain a greater scientific knowledge about these tribes’ history and
genealogy.
Ultimately, the Army sided with the tribal coalition, saying that after a
month they would repatriate the bones to the tribes. The scientific community,
along with members of Congress, began contacting the Army Corps of Engineers,
this time using technicalities in NAGPRA to their advantage. Owsley and others
claimed that there was no “evidence of a relationship with any existing tribes”
and that “the remains should be studied, if only briefly, before reburial. This was
what NAGPRA in fact required: The remains had to be studied to determine
affiliation. If the bones showed no affiliation with a present-day tribe, NAGPRA didn’t apply.121 Rather than allowing tribal oral tradition as an acceptable
form of identification, Owsley and the Smithsonian claimed that the only way
to actually know if the remains were from a Native American, or even related
to the tribes claiming ownership, was to conduct the extensive testing wanted
by some scientists and vehemently opposed by Native American tribes. Owsley
and his followers sued the United States government to get an injunction against
the return of the Kennewick Man to his descendants. In 2002 they won, and the
court ruled that “the bones were not related to any living tribe: thus NAGPRA
did not apply.122 In an ironic turn of scientific fate, it was the use of new advancMagazine 3, 8 (2014)
119 Id at 4.
120 Id.
121 Id at 8.
122 Id.
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es in DNA testing that finally determined that the Kennewick Man was related
to the Yakama people. In 2017 the Kennewick Man was finally returned to his
descendants to be reburied.123 The Kennewick Man case illustrates the very real
differences and interpretations of the law. This case opens a space for developing
a greater understanding of how people within NAGPRA work together, and how
certain expectations about the operation of the law diverge.
This next chapter gives a range of interpretations in the practice and
operation of the law from both institutional and Native American viewpoints. All
of the individuals engaged in this chapter work directly on NAGPRA either as
repatriation coordinators with museums, or as NAGPRA negotiators for individual communities. Dr. Sonya Atalay and Dr. Rae Gould both hold positions
in relationship to national NAGPRA law. In summarizing her experiences with
NAGPRA so far, Atalay says, “two words come to mind: frustrating and hopeful.”124 The intention of this final chapter is to bring the hard work of repatriation
alive: to give it space for its legal, social, and cultural complexity, as it is experienced; to let it be better appreciated; and to see the different power relationships
and worldviews at work and how these are sometimes incommensurable.
MULTIPLE INTERPRETATIONS OF NAGPRA AT A INSTITUTIONAL
AND COMMUNITY LEVEL
“You have to expect to be armed and anticipate being in an aggressive mode
when approaching an institution.”
—Rae Gould, Nipmuc Nation125
NAGPRA is a law that is trying to straddle two conflicting worldviews—
the scientific and the Native. From a scientific standpoint, the law can be a
nuisance—a hindrance in the steady march towards scientific achievement. From
a Native perspective, the law is a step in the right direction, but is still too weak
123 After the Kennewick Man, several cases came to court charging that NAGPRA as a law was
fundamentally unconstitutional on multiple levels. In the 1997 court case United States v. Richard
Nelson, Nelson—an antiquities dealer—argued that the “NAGPRA definition of cultural patrimony
is unconstitutionally vague, trapping the unwary in its multitude of meanings and creating easy
prey for the untrammeled discretion of law enforcement” (United States v. Antique Tribal Art
Dealers Association). In 2012, another court case was tried based on the unconstitutionality of
NAGPRA: Edward Williamson v. Chaco Nation of the Chaco Indian Reservation. Williamson
argued that the repatriation of his Native artifacts was tantamount to theft. (Edward Williamson v.
Chaco Nation of the Chaco Indian Reservation, DePaulia). These and further arguments such as
the issue of what part religion takes in the passing of and execution of the law, with the premise
that Church is separate from the State, continue to this day. Many Native American organizers who
supported NAGPRA were spiritual and religious leaders in their communities, and the basis of
many repatriated objects is their sacred nature within a tribe’s religious practices.
124 Id.
125 Interview with author, Gould (2017)
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to affect real change. The inherent problems NAGPRA is attempting to address
were created by colonialism and cannot be fixed by a law that has to hold to and
be attentive to different worldviews. In my research, I have identified five main
themes for understanding the various experiences of NAGPRA and the different
identifications of what is at stake with this law, and how it has affected a range
of relationships: ancestors; alliances; culturally unidentifiable (CUI) categories;
comprise; and the formal versus the spirit of the law126 .
I make use of the eight interviews I performed over the course of four
months with professionals on all sides of NAGPRA to create a more holistic image of the law. For a museum perspective, I interviewed Sandra Dong (Harvard
Peabody Museum)127 , Helen Robbins (Field Museum), Nancy Rosoff (Brooklyn
Museum), and Nell Murphy (American Museum of Natural History), while I
gained insight into a Native perspective through interview with Chris Sockalexis (Penobscot Nation), Dr. Sonya Atalay (Anishinaabe scholar), Dr. Rae Gould
(Nipmuc Nation), and Lisa and Leaf Hillman (Karuk Tribe). These interviewees
are at the interface of NAGPRA, and their viewpoints are extremely valuable in
expanding on these five themes. In this chapter I will be drawing heavily on Dr.
Rae Gould and Dr. Sonya Atalay, who have experienced NAGPRA from both an
institutional and Native perspective, and could speak to both of these conflicting
worldviews.
Ancestors
NAGPRA was created specifically to address the issue of thousands of
ancestors being held prisoner by federally-funded institutions across the country.
Leaf Hillman spoke with me about the cultural trauma every Native American
feels regarding the treatment of their ancestors, and how NAGPRA has been a
positive influence in that sense, as the law has opened awareness to the public
who “didn’t know hundreds of thousands of remains [were] in little boxes in
universities, museum storage facilities across the country; any Indians that were
famous, turns out someone has their brain pickled in a jar somewhere.”128 The
reasons behind the collecting of ancestors was of particular interest for Hillman,
as he emphasized that these ancestors were not and will not be studied by scientists. According to Hillman, they were collected—and continued to be collected—by the United States government to cultivate a certain image: “it is important
when colonizing land to dehumanize the Native people and make it OK that
126 Here, the “spirit of the law” refers to the idea that the law was created with the intention of
correcting and making up for previous unethical behavior by the United States government and
federally funded museums. The spirit of NAGPRA means following this intention, and working to
make amends for historical wrongs, while the “formal law” refers to following the exact wording of
NAGPRA as an official document.
127 Moving forward to publication with The University of Pennsylvania, Sandra Dong’s interviews
have been removed.
128 Interview with author, Hillman (2017)
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you stole their land…. you do it through genocide, and if you can’t do that then
dehumanize them to make it OK.”129 There was (and in many cases still is) no
respect for Native American human remains. They are treated not as ancestors
and people, but as scientific objects. Hillman recalls his early research into the
settler’s “pathological desire to collect and house these Indian remains”, when he
learned that “a single femur bone from a single individual has a number inscribed
on it and is in a storage bin in someone’s basement.”130 This “disrespect of the
ancestors was the catalyst for the fight for NAGPRA” and is the core problem
NAGPRA is attempting to address131.
The fight now is to repatriate all Native American ancestors. However,
NAGPRA does not protect all ancestors, and Native communities are still left
addressing the trauma of having ancestors being held captive by colonial institutions. The United States government gets to decide who is eligible to receive
their ancestors, and only federally recognized tribes are allowed to request ancestors under NAGPRA. In her upcoming chapter in The Routledge Companion
to Cultural Property titled “NAGPRA, CUI and Institutional Will”, Rae Gould
writes that “ancestors (and other NAGPRA items) connected to non-federally
recognized tribes (like the Nipmuc Nation) are automatically classified as CUI,
providing yet another opportunity for institutions to retain them.”132 For Gould,
all of these loopholes limit the number of ancestors that can be returned to their
rightful homes.133
Another major problem is the separation of ancestors from their associated funerary objects (AFOs). The connection between ancestors and their burial
property is especially important, as for most Native American communities the
two go hand-in-hand, and the return of one normally necessitates the other. In
order to complete repatriation ceremonies for reburial, the funerary objects must
be present as well in order to facilitate a return to the earth and to assist in the ancestors’ next journey. Dr. Sonya Atalay discusses how NAGPRA has a limited authority in requiring the return of AFOs, and it is directly harmful to the ancestors
that were buried with the AFOs as it goes against all cultural practices to rebury
ancestors without their spiritual belongings.134 Indigenous activists believe that
many institutions have been withholding AFOs for this very reason. Without the
AFOs, some tribes feel they cannot accept their ancestors, and instead of returning home, ancestors remain in the museum. As a result, there remains thousands
129 Id.
130 Id.
131 Id.
132 D. Rae Gould, NAGPRA, CUI and institutional will, in Jane Anderson and Haidy Geismar,
ed, The Dead and Their Possessions: Repatriation in Principle, Policy, and Practice 134, 151
(Routledge 2017)
133 Interview with author, Gould (2017)
134 Interview with author, Atalay (2017)
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of ancestors being withheld from their rightful families. In fact, “in 2011, an
estimated 120,000 Native American ancestors remained in federally-funded institutions, due to either being categorized as [culturally unidentifiable] or simply a
lack of compliance with NAGPRA.”135
CUIs
There is a section of NAGPRA that outlines how to determine the cultural affiliation—or who the ancestor/belonging in question has the closest relationship to. However, there is a provision in the law to allow for the possibility of no
known cultural affiliation, and these ancestors/belongings are known as culturally
unidentifiable (CUI). To Dr. Rae Gould, the greatest weakness of NAGPRA lies
in this section, as the institutions get to determine the affiliation of an ancestor/
belonging, or if affiliation is possible.136 This enforces a lopsided relationship
that favors the institution over the tribe, and brings up tribal concerns regarding
the quality of work and amount of resources institutions have and will invest into
determining cultural affiliation. In our interview, Gould expressed her concern
over this relationship and was led to question the motives of the institutions
determining the affiliations. Why would a museum work to determine affiliation
when they could simply declare the belonging as CUI and keep their collections
intact? Ora Marek-Martinex, the Executive Director of the Native American Cultural Center at Northern Arizona University, provides a statement from the Lower
Brule Sioux Tribes in her 2008 article “NAGPRA’s Achilles Heel: The Disposition of Culturally Unidentifiable Human Remains” that addresses this question:
“We have known all along that those ancestors (and their sacred burial property)
that have the misfortune to particularly interest the science and museum industries have been ‘stashed’ into this category in a concerted effort to prevent their
repatriation and reburial.”137 While still complying with the law, museums are
able to—in a sense—steal again the ancestors and cultural patrimony of Native
Americans with no repercussions besides the general outrage of Native communities. The sacred burial property—known in NAGPRA as associated funerary
objects (AFOs)—is particularly problematic within the CUI classification.
In an attempt to address some of these issues, in May of 2010 Section
10.11 of NAGPRA came into effect as a section that “provides a way to achieve
repatriation despite lack of cultural affiliation.”138 This law in essence forces institutions to repatriate all ancestors—whether or not they have a cultural
135 D. Rae Gould, NAGPRA, CUI and institutional will, in Jane Anderson and Haidy Geismar,
ed, The Dead and Their Posessions: Repatriation in Principle, Policy, and Practice 134,
141(Routledge 2017)
136 Interview with author, Gould (2017)
137 Ora V. Marek-Martinez, NAGPRA’s Achilles Heel: The Disposition of Culturally
Unidentifiable Human Remains, 1 Heritage Management 243, 260 (2008)
138 Id at 140.
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affiliation, or have been classified as CUI.139 Section 10.11 works to eliminate the
use of CUI classifications for ancestors and outlines the steps institutions must
take in the disposition of CUI ancestors. In an organization similar to that of a
dichotomous key, Section 10.11 offers institutions a series of choices in priority
order to determine which community receives a certain CUI ancestor.140 Disposition order begins with the tribe currently residing at the location the ancestor
was removed from, followed by the tribe “recognized as aboriginal to the area
from which the human remains were removed. Aboriginal occupation may be
recognized by a final judgment of the Indian Claims Commission or the United
States Court of Claims, or a treaty, Act of Congress, or Executive Order.”141 If
neither of these criteria are applicable to the ancestor—a common occurrence
when record keeping has been (intentionally or not) relaxed and location of
collection has not been recorded—then the institution continues down a list of
possible outcomes, from transferring control to non-federally recognized tribes
to having the museum bury the ancestors themselves, according to State laws.142
However, Section 10.11 does not address how to repatriate CUI belongings, or
even the AFOs that correlate with the CUI ancestors. Barbara Isaac, a former employee at Harvard’s Peabody Museum, wrote in her 2002 paper “The Dead and
their Possessions: Repatriation in Principle. Policy, and Practice” that the “major
unresolved issues [of NAGPRA] are the as-of-yet unregulated process for the
disposition of culturally unidentifiable human remains and the exclusion in both
the legislation and regulations of funerary objects associated with unidentifiable
human remains. Scientists see this exclusion as part of the original compromise;
Indians see it as an oversight in the law.”143 Section 10.11 answers the issue of
“the disposition of culturally unidentifiable human remains” but still does not
address the disposition of AFOs—another great compromise for Native communities.
Compromise
While Section 10.11 was a great step in the right direction—forcing
museums to give up their “ownership” of all ancestors—there was a catch with
the return of these ancestors’ AFOs. In “NAGPRA, CUI and Institutional Will”,
Gould takes a critical look at Section 10.11 and the compromises Native communities have had to make since 1990. She writes “as with the original 1990 act
139 A database of CUI ancestors may be found at the official NAGPRA website, run by the United
States Park Service at: https://grantsdev.cr.nps.gov/Nagpra/CUI/
140 Id.
141 Id.
142 Id.
143 Barbara Isaac, Federal Indian identification policy: a usurpation of Indigenous sovereignty in
North America, in M. Annette Jaimes, ed, The State of Native America: Genocide, Colonization,
and Resistance 123, 138 (South End 1992)
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however, the addition of 10.11 was another compromise for Native Americans.
For example, in implementing 10.11, museums must consult and repatriate
human remains but only may repatriate associated funerary objects.”144 No real
change was created for the treatment of AFOs with the implementation of 10.11.
In fact, this addition complicated matters even further by using specifically vague
language when describing the disposition of AFOs, saying “a museum or Federal
agency may also transfer control of funerary objects that are associated with culturally unidentifiable human remains. The Secretary recommends that museums
and Federal agencies transfer control if Federal or State law does not preclude
it.”145 This reaffirms the elective power museums have when returning AFOs to
tribes.
NAGPRA should really be understood as a law that is full of compromises. Lisa Hillman, of the Karuk Tribe, expresses frustration during our interview
that NAGPRA is trying to address problems through legislation and contestations
over definitions within that legislation. Hillman believes the battles are more of
a criminal nature and should be dealt with through already existing criminal law
frameworks around theft.146 Belongings and ancestors were stolen and illegally
held, yet for Hillman NAGPRA does not acknowledge this fundamental truth,
and tribes are left with no sanctioned recourse to get justice for these crimes. Instead, as a trade-off, Native communities can reclaim the victims of these crimes
through NAGPRA, though this does not confront the issues of criminality and
trauma experienced historically and today by Native communities.
Some Native communities cannot even participate in NAGPRA. In
order to pass the law in the federal system, an understanding was reached that
NAGPRA would apply to primarily federally-recognized tribes. Because of this,
any Native communities officially recognized by the United States government
could legally demand the return of ancestors, while non-federally recognized
tribes—including tribes that might be state recognized but not federally recognized—would have to go through the NAGPRA Review Committee following
consultation with any federally recognized tribes who were also interested in
ancestors. Rae Gould, as a member of the Nipmuc Nation (state recognized but
not federally recognized by the US government), spoke at length in our interview
on the struggles non-federally recognized tribes have had to face in NAGPRA.147
Her tribe has had to make more concessions when dealing with institutions for
repatriation, as the Nipmuc Nation is not federally recognized, and has limited
power under NAGPRA. Her tribe—and others in the same situation—has to
interact differently with museums during negotiations.
144
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Museums as well have expressed dissatisfaction with compromises they
have had to make during negotiations. Nell Murphy, of the American Museum
of Natural History, wrote to me that museums have had to implement a policy
of flexibility, because “given that each engagement and situation is somewhat
different, museum personnel cannot expect that a one size fits all approach will
work.”148 Institutions must learn different ways of conducting business and
forming relationships, as NAGPRA—though lopsided in its allocation of power
to the institutions—gives Native communities more authority and influence than
museums are historically used to. Additionally, the associated costs of determining cultural affiliation fall upon the museum, which can make it hard for smaller
institutions to comply with NAGPRA fully and on time. Because NAGPRA is
attempting to walk that fine line between science and Native knowledge/priorities, each side must compromise with the other in order to have this revolutionary
piece of legislature evolve out of a Western law system.
Alliances and Cooperation
One of the more surprising results of NAGPRA has been the formation
of new relationships—both between museums and communities, and between
Native communities themselves. In my interviews with museum repatriation officers, all highlighted the increased collaboration between museums and communities, and how this has been a largely positive experience for museums. Helen
Robbins (Field Museum) praised NAGPRA in its ability to get tribes to the museums, and to create opportunities to work together.149 She was excited to see how
these collaborations would teach her and her museum more about the collection.
Robbins plans to use this knowledge in new co-curation models for exhibtions.150
In a way, there is a slight reversal of the paternalistic relationship that has historically defined Native communities and institutions, as institutions are starting to
acknowledge that they do not know as much about their collections as previously
imagined, and are looking to Native communities to teach them about the history, proper handling, and culture behind their collections. Nancy Rosoff, of the
Brooklyn Museum, is actively seeking Native input in future exhibitions (Rosoff
2017, interview with author). Barbara Isaac (formerly of the Harvard Peabody)
writes that “museums and associated scholars are recognizing that much is to be
learned from tribal elders and historians, and that much more orderly and accessible collections are resulting.”151 Whether or not the increased knowledge of
Native belongings is helpful to Native communities remains to be seen.
Native-institutional relationships are expanding to outside of the museum
148
149
150
151
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setting. Kurt E. Dongoske, an archaeologist and the current Director of the Zuni
Heritage and Historic Preservation Office, gives some examples of these relationships in a 2000 article “NAGPRA: A New Beginning, not the End, for Osteological Analysis—A Hopi Perspective”, writing about “four large developmental
projects within the Southwest” that the Hopi Tribe has been involved in after
NAGPRA.152 These projects have been advantageous for both the Tribe and the
scientific community—“the tribe’s involvement has caused Hopi people to evaluate the benefits that analysis of prehistoric human remains can offer them. This
has generated perspicacious dialogue between the Hopi Tribe and members of the
archaeological and physical anthropological communities. This dialogue results
in a research agenda beneficial for all parties.”153 The Hopi Tribe is getting
access to their ancestors from the very beginning of excavation to their eventual
repatriation, controlling where the scientific eye is allowed to go and receiving all
information regarding their analysis—all thanks to NAGPRA. Dongoske gives
the example that “the Hopi Tribe in association with the Pueblo of Zuni and the
White Mountain Apache Tribe has recently entered into the preliminary stages of
discussions with the Department of Anthropology, University of Arizona, and the
Arizona State Museum concerning the repatriation and reburial of more than six
hundred individuals recovered during thirty years of excavation at the Grasshopper Pueblo in central Arizona.”154
This brings me to the second set of relationships emerging with NAGPRA—those between different Native American communities. Dongoske writes
about the Hopi, Pueblo of Zuni, and White Mountain Apache Tribes coming
together to return their ancestors. Rae Gould gives the example of the relationships that her own tribe has had to build because the the Nipmuc Nation is not
federally recognized, and therefore cannot operate under NAGPRA.155 Non-federally recognized tribes are forging relationships with federally recognized tribes
in order to repatriate ancestors and belongings. Tribes all around the country
have begun to form alliances that are authorized to represent each tribe within
the alliance. The Cahuilla Inter-tribal Repatriation Committee is made up of eight
different tribal affiliates156 and operates within California, and across the country
the Wampanoag Confederation (formed January 1996) operates in Massachu152 Kurt E. Dongoske, The Native American Graves Protection and Repatriation Act: A New
Beginning, Not the End, for Osteological Analysis--A Hopi Perspective, 20 American Indian
Quarterly 287, 291 (1996).
153 Id at 282.
154 Id at 286.
155 Interview with author, Gould (2017)
156 The Agua Caliente Band of Cahuilla Indians, the Augustine Band of Mission Indians, the
Cabazon Band of Mission Indians, the Cahuilla Band of Indians, the Morongo Band of Mission
Indians, the San Manuel Band of Mission Indians, the Santa Rosa Band of Mission Indians, and the
Torres-Martinez Desert Cahuilla Indians
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setts.157 Gould also spoke at length about the Michigan Anishinaabek Cultural
Preservation and Repatriation Alliance (MACPRA) and how the Alliance works
to ensure that NAGPRA benefits all the Michigan tribes. In MACPRA and other
alliances, each tribe has standing of its own and can pursue NAGPRA independently, but “the trend is that they will work together.”158 These alliances work
as a way to share the workload of repatriation and NAGPRA compliance, a place
to “put heads together and think about strategies for working with institutions”,
and as a kind of support network.159 Tribes feel more powerful when they have
multiple tribes moving forward with them in repatriation negotiations, and Gould
believes that this trend of forming alliances for repatriation will grow in the years
to come.160
The Formal Law versus the Spirit of the Law
NAGPRA can be at times both vague and extremely specific. One of
the great strengths of NAGPRA as a law is how it addresses cultural affiliation
determinations. Sonya Atalay explained the specific criteria laid out in NAGPRA that can be used for claiming cultural affiliation, including reference to
oral histories.161 This is especially important as the law requires that both tribal
and scientific methods of determining affiliation are considered, moving NAGPRA one step closer towards a recognition of the power and legitimacy of tribal
knowledge. In all, there are ten criteria that can affect repatriation. The law states
that “cultural affiliation is established when the preponderance of the evidence—
based on geographical, kinship, biological, archaeological, linguistic, folklore,
oral tradition, historical evidence, or other information or expert opinion—reasonably leads to such a conclusion.”162 Additionally, the fact that NAGPRA
exists as a formal law at all is a remarkable achievement and a great step towards
reclaiming Native American culture and rights.
However, there are inherent difficulties with NAGPRA because it is a
law. Barbara Isaac asserts that “there are three issues embedded in the law: arbitrary deadlines; a lack of clarity leading to lengthy discussions; and the necessary
and expensive procedure of a proper examination of the archival record that is
minimally funded for both the tribes and the museums.163 I disagree with Isaac’s
taking issue with NAGPRA’s deadlines, as these are often helpful to ensure the
157 Interview with author, Gould (2017)
158 Id.
159 Id.
160 Id.
161 Interview with author, Atalay (2017)
162 Native American Graves Protection and Repatriation Act, 25 USC § 3001 (1990).
163 Barbara Isaac, Implementation of NAGPRA: The Peabody Museum of Archeology and
Ethnology, Harvard, in Cressida Fforde, Jane Hubert, and Paul Turnbull, ed, The Dead and Their
Posessions: Repatriation in Principle, Policy, and Practice 160, 164 (Routledge 2002).
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cooperation of institutions. However, the lack of clarity and the expenses that are
inherent in NAGPRA are two of the major concerns from both parties.
For all involved in NAGPRA, there can be some annoyance when trying
to fully understand the structure and wording of NAGPRA as a law. Lawyers
can see the law differently from most museum professionals and Indigenous
representatives tasked with NAGPRA compliance, very few of whom have legal
backgrounds and can navigate NAGPRA’s technicalities. There is also a strange
duality between operating within the letter of the law and attempting to follow
the spirit of the law. Regulations around AFOs can be confusing, as there is no
clear requirement for returning all of the AFOs with the return of an ancestor, and
instead implies a voluntary repatriation aspect.164 This thinking creates a limbo
situation that results in tensions between museums and communities.
At the Field Museum, Helen Robbins agrees that there are problems with
the law, but more from a cultural standpoint than a legal one.165 Robbins believes
that NAGPRA has a good framework, calling it a “robust law”, and that people
knew what was required of them.166 However, the most obvious flaw for Robbins
was the manner in which the law was written, passed, and enforced. NAGPRA
operates within a Western legal framework that favors ownership and control by
museums by privileging their Western knowledge and power. In essence, Robbins
continues, this law is bureaucratic rather than cultural—which can be problematic for a law specifically tasked with protecting and regulating cultural belongings
and ideas.167 Lisa Hillman agrees that the law is too bureaucratic, but for her it is
an issue of addressing the criminal aspect of institutional collections.168 For Hillman, the discussions surrounding NAGPRA are actually about criminal law, as
most ancestors and AFOs were collected by grave robbing, and belongings were
collected through theft, coercion, and deceit. However, many belongings that
were stolen are not viewed in this way, as museums can claim that they bought
the belongings in question, even if the person who sold them stole the belongings
in the first place.169 There are numerous loopholes that enable museums to hold
onto their collections, as museums are privileged in their power and authority
to authenticate provenance of collections. Even the most unofficial purchasing
receipts will be made admissible in order to prove ownership. Here the spirit of
the law—working to repatriate all possible ancestors and belongings—comes
into conflict with the formal law, which allows institutions to hide behind these
privileges and not follow the spirit of NAGPRA.
While Lisa and Leaf Hillman assert that NAGPRA only makes recom164
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mendations for repatriation and has no demands on institutions by authorities,
Rae Gould pushes back by citing one of NAGPRA’s strengths. Gould points to
the law’s civil penalties component and the investigative components that put
pressure on museums to repatriate, although she does agree that the law itself
needs to become more transparent.170 While many definitions in NAGPRA are
unclear, one of its great strengths is the clear criteria for claiming cultural affiliation, and its way of legitimizing Native forms of history and knowing.171 While
this is a step in the right direction, NAGPRA is still set in a Western legal framework, using Western law and values rather than Native laws, values, or even
Native court systems.172 There are, thus, two different knowledge systems coming
together in NAGPRA and this can occasionally be contradictory. In some cases,
it is “Western law doing complete violence to indigenous knowledge.”173 While
the law is attempting to incorporate Native issues and problems in spirit, it cannot fully accomplish this within a Western legal framework. There is a western
classification system implemented with categories such as remains, sacred objects, AFOs, and articles of cultural patrimony; Lisa Hillman believes that these
categories are not useful to Native communities. For many tribes, they categories
overlap and only cause further confusion.174
Future
In essence, NAGPRA is a great piece of legislation if it is understood as
just one tool in helping to establish new legislative, cultural, and social movements. In the future, NAGPRA as a law and social movement must evolve to
address the inevitable issues with the law, as well as the new and expanding
platforms and locations for repatriation.
With problems of affiliation—especially with CUI ancestors and belongings—Gould provides a possible solution: a series of precedents for affiliation.175
For example, belongings from the same archaeological site should all be returned
together, unless there was a clear reason not to do so. I would go even farther
than this, to suggest that this precedent should hold true across all institutions under NAGPRA. If the Field Museum determines the cultural affiliation of a group
of belongings from Site A and repatriates them, then all museums who hold
material from Site A should be required to follow suit. This will make it easier on
museums who are worried about the associated financial costs with determining
affiliations. Once a precedent of affiliation has already been established, the museum would have to allocate fewer resources to the task and simply confirm the
170
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findings rather than start from scratch. A policy of precedent would also allow for
ancestors who have been separated from their AFOs to be repatriated with them
and be buried with all the respect they deserve.
Another issue with NAGPRA is the unequal treatment towards Native
American communities. Helen Robbins agrees, expressing a frustration in the
privileges of NAGPRA, be it the privilege of museums over tribes or of some
tribes over others.176 More responsibility needs to be placed on the museums in
their requirement to repatriate. Moreover, Native communities should have greater input and authority in determining cultural affinity. A form of accountability in
cooperating with Native American tribes should be established, and set penalties
should be strictly enforced for failures to comply with NAGPRA. Lisa and Leaf
Hillman had an interesting idea: establishing a space where Native American
tribes could rate their experiences with different museums and institutions. This
would be shared with other Native communities and the public at large: a kind of
Yelp page for NAGPRA compliance. There is also the issue of federally recognized tribes being privileged over non-federally recognized tribes. In the future,
NAGPRA should extend coverage to non-federally recognized Native communities.
The concept of federal funding is also problematic for NAGPRA’s future.
Museums and Native communities need more funding, especially Native communities, on whom the majority of the financial burden in repatriation falls.177
Additionally, only federally funded museums and institutions must comply with
NAGPRA, excluding a large number of private and personal collections in the
United States. This includes, for instance, collections held in historical societies
and local town museums and even personal collections found in the homes of
America’s wealthy and elite. There is also currently no power or influence for
NAGPRA to operate internationally.
Ora Marek-Martinez addresses the issue of international repatriation in
her article “NAGPRA’s Achilles Heel: The Disposition of Culturally Unidentifiable Human Remains”, saying that while “NAGPRA has no legality outside
of the US… it does have jurisdiction over those items that originated from the
US and were transported or loaned to institutions outside the country.”178 This
jurisdiction could be expanded to include any Native American ancestor and/or
belonging that was transported outside of the United States. In 2013, The Hopi
Tribe traveled to Paris in an attempt to reclaim 70 belongings from an auction
house. The Tribe claimed “that the auction of 70 katsina and kokko friends in
Paris was illegal and immoral, since they were stolen in the early 1990s” but
176 Interview with author, Robbins (2016)
177 Interview with author, Hillman (2016)
178 Ora V. Marek-Martinez, NAGPRA’s Achilles Heel: The Disposition of Culturally
Unidentifiable Human Remains, 1 Heritage Management 243, 243 (2008).
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while “the tribes were able to garner moral support from the U.S. Ambassador to
France” they could not get the same support form any U.S. Attorney.179 The Tribe
argued that the katsina and kokko were alive and their selling was not only illegal
because they are stolen, but also tantamount to slavery. However, “the French
court found no evidence that the friends are living beings. But, really, what kind
of proof would the court have accepted about the existence of ancestral spirits?”180 Ultimately, the Tribe did not return with its friends.
This is another example of Western law and worldviews coming into
conflict with Native American culture and, in this instance, harming a living
being. Colwell-Chanthaphonh, Senior Curator of Anthropology at the Denver
Museum of Nature & Science, compares this experience with those of the Khmer
statues looted during the Cambodian Civil War, and the art pieces looted by Nazis
from the Rosenberg family—both of which received overwhelming support for
repatriation.181 While Marek-Martinez writes that “on the international scene,
NAGPRA is considered a major turning point in the movement of Indigenous
peoples demanding their rights to be treated as equals, to overcome the label of
‘specimen,’ and for the respect of the unique relationship between the land, the
ancestors, and Indigenous groups” there are still greater strides NAGPRA can
make to influence the international repatriation scene.
Finally, NAGPRA must adapt to technological advancements. The law
passed in 1990 does not meet up with the new technologies invented and passed
into the mainstream in the past 25 years. For many indigenous scholars like
Sonya Atalay, NAGPRA needs to be revised to include provisions for current
technology, and should incorporate aspects of intellectual property rights and
copyright.182 Leaf Hillman points out that there is no reference to the current
issues of international property rights and intellectual property in the law, which
is a glaring omission in our current digital age.183 Issues of determining how to
repatriate or if repatriation should occur for digital culture, like photographs and
audio files, are as of yet unresolved. The circulation of digital culture can be
problematic, as anyone with access to the files can view potentially sacred and
culturally sensitive material. On the other hand, the use of online collections can
help Native American communities gain better access to their culture, and can
assist in learning modules and other educational platforms.
CONCLUSION
NAGPRA is a great step towards more fulfilling and equal relationships
179 Chip Colwell-Chanthaphonh, Repatriation and the Burden of Proof, 36.2 Museum
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between Native American communities and museums and institutions. While the
law is by no means perfect, it has done what no federal law has done before—
give federal backing to Native American communities attempting to reclaim
pieces of their culture and history. This is why I was so drawn to the topic of
NAGPRA. After learning about the history of Native American culture as it was
co-opted and stolen by settlers and anthropologists, it was refreshing to find a
piece of legislation brought into existence by Native grassroots movements and
crafted—relative to previous legislation—with a partially Native worldview. The
field to which I have devoted my academic career has in many cases committed
acts of violence and destruction towards Native communities. I felt that acknowledging and directly addressing this—particularly in my History and Background
chapter—was extremely important. Too often anthropology papers gloss over the
historical trauma the field has inflicted on the communities they have studied, and
without this recognition of our own part in this history, there will be no chance
for a positive change. Anthropologists draw upon NAGPRA and implement new
goals for research and new methodologies that take into account different worldviews. The future belongs to those who are ready to take cues from NAGPRA
and create new and lasting relationships and collaborations with Native American
and Indigenous communities.
I hope that, with this paper, anthropologists and researchers in related social science fields will understand their roles in these relationships and use those
roles to promote dialogues between the sciences and their subjects, emphasizing
non-scientific and non-traditional voices. It is important to acknowledge that Native communities have their own histories and can provide a voice for their own
culture. Scientific thought needs to evolve away from 19th and 20th century ideas
of intellectual superiority and learn how to acknowledge and involve other forms
of knowledge and other ideas of science in their own work. With the cooperation of the scientific community, Native American communities will gain greater
power over their historical and cultural representation. With this power, Native
communities will be able to educate themselves and Western communities about
their own culture and histories in productive and healthy ways.
The history of interaction between Native Americans and Western settlers has been an extremely traumatic one, with laws and social constructs being
developed specifically to kill and assimilate Native populations. The Native
American Graves Protection and Repatriation Act is just one step towards addressing this history and attempting to right these historical wrongs. Both Native
and Western scholars can see the benefits of this movement, though there are still
very vocal opponents to any sort of movement like NAGPRA’s. With the political climate of 2017, it is unlikely that any of the problems inherent in NAGPRA, such as the privileging of institutions over Native communities or the lack
of regulation and definition around digital patrimony and repatriation, will be
addressed. However, the bonds that have been created between Native communi-
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ties across the country, coupled with the new relationships being forged between
Native communities and institutions, make me hopeful that change is coming,
and it will be for the better.
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ABSTRACT
This paper offers an analysis of the legal consciousness of female
recipients of TANF (Temporary Assistance to Needy Families) benefits through
a literature review. Chapter 1 discusses how scholars define legal consciousness,
and chapter 2 reviews the progression of government-funded aid for families
throughout U.S. history. Chapter 3 provides readers with a contextual framework
for how women receiving TANF benefits are believed to think about and respond
to the TANF benefit system in social science literature. The manner in which
existing literature defines the implications of the potential legal consciousness
of female TANF recipients is explored in chapter 4. Finally, chapter 5 of this
literature review includes an intersectional examination of reported legal
consciousness for this population of women and the extent to which their legal
consciousness is shaped by varying degrees of social marginality.
Keywords: intersectionality, legal consciousness, TANF, welfare reform
INTRODUCTION
Although the concept of legal consciousness has existed for centuries,
the term itself is relatively new in the legal and society field. Coined by Ewick
and Silbey in 1998, legal consciousness encompasses “the different ways in
which people use and think about law” on a daily basis in an attempt to engage,
avoid, or resist legal meaning.1 Legal consciousness thereby plays important
roles in shifting power relations in society by influencing legal hegemony, or
the predominance of legal authority. Since the degree to which every individual
thinks about and uses the law is based on their life experiences, the legal
consciousness of people in society is diverse and impacted by intersectionality.
Statistics demonstrate that recipients of TANF benefits, or Temporary
Assistance to Needy Families, are a vulnerable population because these
recipients are predominantly women who are disproportionately vulnerable to

1 Patricia Ewick and Susan S. Silbey, The Common Place of Law: Stories from Everyday Life at xi
(University of Chicago Press 1998).
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poverty.2 In 2015, 14.8% of women, or more than 1 in 7 women, lived in poverty
in the United States.3 In the same year, the poverty rate for women was 2.6
percentage points higher than it was for men. This results in a disproportionate
number of women receiving welfare benefits. While welfare generally includes
any means-tested assistance to the poor including Medicare, social security, and
food stamps, this paper uses the term welfare to refer to a government funded,
means-tested cash assistance program known as TANF. In 2012, 50% of people
in female-headed households participated in means-tested programs, including
TANF.4 Meanwhile, only 14.7% of two-parent households and 29.5% of maleheaded households participated in such programs,5 demonstrating the persistent
economic and social vulnerability of women that results in a disproportionately
high number of female TANF recipients.
For individuals on welfare, scholars such as Lens6 and Sarat7 have
found that the law is “all over,” or ubiquitous in everyday life. Female recipients
of TANF benefits have pervasive interactions with the state, existing legal
institutions, and the law, including hospital systems, criminal justice systems, and
other public welfare mechanisms. For these women, such systems are impactful
because they result in “having a significant part of one’s life organized by a
regime of legal rules invoked by [administrative] officials to claim jurisdiction
over [personal and private] choices and decisions.”8 With the passage of the
Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) in
1996, which created TANF, welfare recipients have experienced shifting systems
and rules of law. Thus, these recipients’ interactions with the welfare system are
of particular interest in this paper. In addition, because women receiving TANF
benefits are usually thought to be passive clients who lack power in society and
are subjected to the authority of welfare workers,9 this paper aims to understand
whether and how these women’s legal consciousness can influence this power
2 21.3 Percent of U.S. Population Participates in Government Assistance Programs Each Month
(U.S. Census Bureau, May 28, 2015), archived at https://perma.cc/Y77V-Z4AR.
Bernadette D. Proctor, Jessica L. Semega, and Melissa A. Kollar, Income and Poverty in the United
States: 2015: Current Population Reports (U.S. Census Bureau, September 2016), archived at
https://perma.cc/6VXF-DBAK.
3 Proctor, Semega, and Kollar, Income and Poverty at 13 (cited in note 2)
4 21.3 Percent of U.S. Population (cited in note 2).
5 Id.
6 Vicki Lens, Poor Justice: How the Poor Fare in the Courts (Oxford 2015).
7 Austin Sarat, The Law Is All Over: Power, Resistance and the Legal Consciousness of the Welfare
Poor, 2 Yale J L & Humanities 343 (1990).
8 Id at 344.
9 Marc Galanter, Why the “haves” come out ahead: Speculations on the limits of legal change, 9 L
& Society Rev 1, 95–160 (1974).
Lorraine Gutierrez, Working with women of color: An empowerment perspective, 35 Soc Work,
149–153 (1990).
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imbalance.
This paper explores how existing social science literature addresses
the notion of race, class, and gender which intersects and informs legal
consciousness for female TANF recipients. How does scholarly literature define
legal consciousness for this population, and how does the literature describe the
impact of legal consciousness on this population’s sense of self and agency?
Also, how does existing literature explain the influence of race, gender, class,
location, and other intersecting identities on legal consciousness? These questions
are explored through an analytical literature review, in which I summarize how
existing social science research describes women’s thoughts and interactions with
TANF since its implementation in 1996.
A detailed list of the sources included in the following literature review
are categorized by thematic contribution and provided in Appendix A. In an
attempt to answer my research questions listed earlier, I review various peerreviewed scholarship discussing (a) the definition of legal consciousness, (b)
the history of welfare, (c) the interactions of female TANF recipients with the
TANF welfare system, (d) the interactions of female TANF recipients with the
broader legal system, and (e) legal consciousness influenced by intersectionality
that include class, gender, race, and geographic location. Included in the analysis
are thirty-four research articles or scholarly books that pertain to the above five
topics which were published between 1974 and 2016 and are retrievable via the
UC library network. It is important to remember that the findings of this thematic
literature review are not generalizable for all women receiving TANF benefits
or all recipients of welfare, but the theoretical insights may provide context for
similar studies.
To complete this review, Chapter 1 of this paper will review how existing
literature defines legal consciousness. Chapter 2 features a brief history of public
assistance programming in the United States from the 1800s to today. Chapter
3 discusses how scholars explain the impacts of the legal system (especially
welfare law) on poor women and how women receiving TANF benefits think
about and interact with TANF and the law. Chapter 4 provides an overview of
studies that explore the impact of this legal consciousness on women receiving
TANF benefits. Chapter 5 reviews how social science literature explains the
impact of intersectionality on the legal consciousness of female TANF recipients.
Finally, this paper concludes with suggestions for improving public assistance
programming, as well as enhancing the experiences of women seeking and
receiving that aid.
CHAPTER 1: DEFINING LEGAL CONSCIOUSNESS
Before exploring how scholars explain the legal consciousness of female
TANF recipients in chapter 3, the following chapter will provide background to
summarize how legal consciousness is defined in social science literature and
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identify some of the implications of those conceptualizations. It will also review
how scholars have developed nuanced definitions of the concept. The chapter will
end by exploring how the application of an intersectional theoretical framework
can improve our understanding of legal consciousness for different social groups.
Defining Legal Consciousness, Legality, and Legal Hegemony
Law and society scholars developed the concept of legal consciousness
out of the worry that “models of law were incapable of accounting for the
individual experience of law.”10 Legal consciousness is thereby primarily
concerned with the study of society and law rather than solely the study of law.
Law is not treated as naturally given or autonomous from social life, normative
systems, and social institutions.11 In addition, law is not positive law, or produced
solely by groups of powerful lawmakers. Instead, meanings of law are stabilized,
patterned, rejected, and reproduced by ordinary individuals through a process of
inquiry and social and cultural practices, resulting in a constitutive construction
of law.
Legal consciousness upholds that legality is constructed through a
reciprocal process in which law provides a backdrop and gives meaning to
the everyday lives of ordinary people, who experience, perceive, shape, and
legitimate law through their subjective experiences in daily life.12 This definition
rejects a purely structuralist and purely free will notion of action and instead
falls somewhere in between these two models. It follows common people’s daily
experiences with the law (i.e., decisions around legal compliance) and how the
law influences the daily lives of such people to mold understandings of legality
through prevailing norms and practices.13 For example, law is seen as abstract, as
in distinct policies and court cases, but it also impacts our everyday lives through
commonplace materials such as marriage certificates, parking tickets, and signs
that prevent us from smoking. Legal consciousness analyzes how these rules of
law impact us and how we legitimize or resist such rules over time (i.e., agreeing
to pay a parking ticket or challenging the eligibility criteria for marriage), thereby
constructing legality.
Legal consciousness “is not merely a state of mind. [It] is produced and
revealed in what people do as well as what they say” about the law.14 In other
words, legal consciousness is how individuals think about the law and legal
10 Dave Cowan, Legal Consciousness: Some Observations, 67 Mod L Rev 928, 930 (2004).
11 Laura Beth Nielsen, Situating Legal Consciousness: Experiences and Attitudes of Ordinary
Citizens about Law and Street Harassment, 34 L & Society Rev 1055 (2000).
12 Ewick and Silbey, The Common Place of Law (cited in note 1). Cowan, 67 Mod L Rev (cited in
note 10).

Id.

13 Nielsen, 34 L & Society Rev (cited in note 11).
14 Cowan, 67 Mod L Rev at 932 (cited in note 10).
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institutions and how they act upon such thoughts. Just as importantly, legal
consciousness includes “how people do not think about the law; that is to say, it
is the assumptions people have about the law that are simply taken for granted.”15
Therefore, people can have a legal consciousness even when they do not have a
conscious understanding of or interactions with the law or legal systems. Due to
this, legal consciousness, legality, and law are treated as dynamic processes16 in
that they are always being produced and developed by people over time.
Intertwined with the concept of legal consciousness are notions of
legality and legal hegemony. Legality consists of meanings and practices that
are associated with being legal even if not approved by official rules of law.17
Because legal consciousness “attempts to explain how knowledge of law
translates into actions and decisions,”18 research around legal consciousness
can be used to explain how legality is constructed and defined by subjects.
Meanwhile, legal hegemony is how the rule of law informally and formally
maintains its dominance over society; it involves the predominance of legal
authority. Since power is “inextricable from [everyday] social relations and
discourses”19 and resistance includes “not only actions but also beliefs and
identity,”20 examining how people think about and act upon rules of law should
demonstrate how legal hegemony shapes social context and is upheld and resisted
by ordinary people.
The Implications of Legal Consciousness
Scholars explain the implications of legal consciousness on legality
and legal hegemony in various ways. In their study of legal consciousness,
Ewick and Silbey21 found that there are three general orientations towards the
law: before the law, with the law, or against the law. Subjects who take on a
“before the law” orientation are convinced of the law’s legitimacy and tend to
uphold legal hegemony; they do not see themselves as able to impact the law.
Meanwhile, subjects who see themselves as “with the law” believe that they
can work with the law by playing legal rules to their own advantage; they see
legal institutions as a strategic game. These subjects must have the resources
necessary to “play the game,” and they usually interact with the law for pleasure
rather than achieving justice or an end goal. Subjects who take on a “with the
15 Nielsen, 34 L & Society Rev at 1059 (cited in note 11).
16 Naomi Mezey, Out of the Ordinary: Law, Power, Culture, and the Commonplace, 26 L & Soc
Inquiry 145 (2001).
17 Ewick and Silbey, The Common Place of Law (cited in note 1).
18 Nielsen, 34 L & Society Rev at 1059 (cited in note 11).
19 Mezey, 26 L & Soc Inquiry at 146 (cited in note 16).
20 Kaaryn S. Gustafson, Cheating Welfare: Public Assistance and the Criminalization of Poverty at
171 (NYU 2011).
21 Ewick and Silbey, The Common Place of Law (cited in note 1).
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law” position challenge legal hegemony by manipulating rules of law through
various techniques, even if this wasn’t the original intent. Being “against the law”
is an extension of being “with the law.” These subjects are distrustful of legal
implementation and authority and usually employ active methods of resistance
to legal systems by hindering and subverting legal bureaucracy. This form of
legal consciousness is usually found among those aware of their powerlessness
and is defined by tactics they employ to protect themselves.22 Ewick and Silbey23
believe that people may experience multiple consciousnesses at once.
Felstiner, Abel, and Sarat24 describe how legal consciousness plays a
role in the emergence of legal disputes: how experiences become grievances,
grievances become disputes, and disputes take various shapes. In this way, they
study “the conditions under which injuries are perceived or go unnoticed and how
people respond to the experience of injustice and conflict.”25 How people think
about the law shapes the likelihood that they will reach any of the three crucial
stages in the dispute process: naming, blaming, and claiming. Naming is when
an individual says to oneself that an experience has been injurious. Blaming is
the transformation from perceived injurious experience to filing a grievance, and
claiming is when someone with a grievance informs the person or entity believed
to be responsible and consequently demands reparations. These stages are crucial
because they reflect the way individuals perceive or do not perceive the law and
its boundaries as well as what law can “do” for them. Felstiner et al.26 state that
this provides a more critical look at efforts to improve access to justice. They find
that individuals are reluctant to make legal claims and are fearful of disputing.
In other words, many individuals in America reach the naming and perhaps the
blaming stage in the legal dispute process, but few reach the claiming stage.
Thus, scholars affirm that legal consciousness forms notions of legality
through affirming or contesting legal hegemony. Moreover, legal consciousness
“has broad implications for justice, legitimacy, and… social change”27 because
those without much social influence, money, or legal authority can challenge
legal hegemony through thoughts and actions that defy common notions of
legality.
Nuanced Definitions of Legal Consciousness
Notably, law and society scholars have developed nuanced definitions
of legal consciousness. They challenge whether its presence and impact operates
22 Mezey, 26 L & Soc Inquiry (cited in note 16).
23 Ewick and Silbey, Common Place of Law (cited in note 1).
24 William L. F. Felstiner, Richard L. Abel, and Austin Sarat, The Emergence and Transformation
of Disputes: Naming, Blaming, Claiming . . ., 15 L & Society Rev 631 (1980).
25 Id at 632.
26 Felstiner, Abel, and Sarat, 15 L & Society Rev (cited in note 24).
27 Nielsen, 34 L & Society Rev at 1059 (cited in note 11).
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in micro or macro systems. Merry defines it as “[the] ways people understand
and use law… the way people conceive of the ‘natural’ and normal way of
doing things, their habitual patterns of talk and action, and their commonsense
understanding of the world.”28 This individualized, micro definition is quite
common in the field.
Meanwhile, as Cowan states, Ewick and Silbey “reject [individual]
attitudinal approaches to legal consciousness…[and instead] concentrate on
the cultural practices that make up legal consciousness, transmit it, and alter it
subtly over time.”29 Under Ewick and Silbey’s definition, particular individuals or
groups, such as women receiving TANF benefits, do not have their own unique
legal consciousness. Instead, Ewick and Silbey uphold that legal consciousness
is a collective cultural interpretive framework that acts as available schema to be
referenced by all beings, albeit in different ways and at different times. In other
words, Ewick and Silbey30 believe that there are three broad shapes and patterns
of legal consciousness for all people having different experiences of law.
The Role of Intersectionality in Shaping Legal Consciousness
Intersectionality, first coined by Kimerlé Crenshaw,31 considers how
race, gender, class, sexuality, location, and any social characterization intersect
to shape the multiple dimensions of people’s experiences. Individuals have a
multidimensional identity that allows them to enjoy a host of privileges or see
them systematically denied. It is important to clarify that these identities cannot
be separated from each other when discussing intersectionality.32 Instead, each
characteristic is compounded and understood as a whole. Intersectionality
underscores how social disadvantages or advantages can overlap to create
systems of subordination or privilege.33 For example, a Black woman with a
disability will think and interact with systems of law differently than an ablebodied White woman. The differences of these identities play a huge role in how
people think and behave, which naturally alters their legal consciousness.
The theory of intersectionality lends support for Merry’s definition of
legal consciousness, implying that structures and institutions impact groups of
people differently, which causes people to have differing thoughts, perceptions,
and interactions with such systems. Similarly, Gustafson argues:
28 Sally Engle Merry, Getting Justice and Getting Even: Legal Consciousness among WorkingClass Americans at 5 (Chicago 1990).
29 Cowan, 67 Mod L Rev at 932 (cited in note 10).
30 Ewick and Silbey, The Common Place of Law (cited in note 1).
31 Kimberle Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence
against Women of Color, 43 Stan L Rev 1241 (1991).
32 Carly Hayden Foster, The Welfare Queen: Race, Gender, Class, and Public Opinion, 15 Race,
Gender & Class 162 (2008).
33 Crenshaw, 43 Stan L Rev (cited in note 31).
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Negotiations between law and identity affect individuals’ abilities and
desires to mobilize law or legal rules. For example, a number of studies
have found that while individuals’ identities and the injustices they
experience as a result of those identities establish bases for legal claims,
their identities also work in complicated ways to dampen their desires to
call upon the law for their own benefit.34
Moreover, since definitions of legal consciousness emphasize the daily
experiences of ordinary individuals, it needs to be seen as “contingent [and
changing] according to the area of social life about which the researcher asks,
with reference to the social location of the subject, and the subject’s knowledge
about the law and legal norms.”35 As such, this paper supports Merry36 and other
scholars who uphold the idea that different groups in society have a diverse,
unique legal consciousness impacted by intersecting social hierarchies. The
following literature review will discuss the legal consciousness of women
receiving TANF benefits through this respective lens. Before discussing this in
detail in Chapter 3 and Chapter 4, readers must understand the history of welfare
in the United States and how it led to current regulations under TANF. This will
be explored in the next chapter.
CHAPTER 2: A BRIEF HISTORY OF PUBLIC ASSISTANCE
Throughout U.S. history, there have been drives to reform the welfare
system and alter the ways in which the government tackles the problem of
poverty. These changes are often shaped by a paternalistic view of the welfare
poor, who are seen to be lazy, uneducated, and undeserving.37 Thus, welfare
programming has a history of emphasizing “proper” morals, which align with
White, middle-class consumer beliefs. As such, this chapter will provide a brief
chronological history of public assistance programming run by federal and state
governments in the United States since the 1800s. The aim of this chapter is to
provide some context explaining how and why TANF has been created. This
allows for a more thorough discussion of how scholars understand the impact
that TANF regulations have on the lives of TANF recipients, which is further
discussed in Chapter 3.

34 Gustafson, Cheating Welfare (cited in note 20).
35 Nielsen, 34 L & Society Rev at 1061 (cited in note 11).
36 Merry, Getting Justice and Getting Even (cited in note 28).
37 Mimi Abramovitz, Under Attack, Fighting Back: Women and Welfare in the United States (NYU
2000).
Kathryn J. Edin and H. Luke Shaefer, $2.00 a Day: Living on Almost Nothing in America
(Houghton Mifflin Harcourt 2015).
Shelley A. M. Gavigan and Dorothy E. Chunn, The Legal Tender of Gender: Law, Welfare, and the
Regulation of Women’s Poverty (Bloomsbury 2010).
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Outdoor and Indoor Relief: 1800s-1870s
For many, the Industrial Revolution of the 19th century generated low
wages and irregular work. As such, the working poor needed assistance, and
public aid during this period was offered by the states. Public aid consisted of
“outdoor relief,” or relief baskets of food. However, over time outdoor relief
began to sag under the increased demand even though cities increased their per
capita spending on the poor. To make up for this, local officials began auctioning
off the able-bodied poor to the rich, contracting out the poor to local farmers, and
barring strangers who might require relief from settling in town.38 In this way, the
state reduced its financial obligations and responsibility of caring for the poor.
Since the Industrial Revolution stressed individual self-interest and selfhelp, the middle class during the 1800s looked down on the poor as lacking the
morals of hard work. In 1824, poor law reforms forbade begging and replaced
“outdoor” relief with “indoor relief,” or aid that was only given to those who
lived in established poorhouses. These poorhouses were often overcrowded; the
residents were not allowed to drink alcohol and were forced to work. The reforms
were created to encourage work and remove the poor from the sanctuary of their
homes to prevent the spreading of “sin” and immorality. By the 1870s, outdoor
relief was abolished altogether, and the poor were forced to work at lowered
wages.
The Impact of Economic Crises and Workforce Changes: 1880s-1960s
Economic crises have played major roles in shaping how the country
views and treats the poor.39 The downturn of 1882 to 1885 was blamed on poor,
Irish immigrants. During the 1870s, after slavery was outlawed, newly freed
slaves received very little financial support from the government. Instead of
recognizing that poverty stemmed from a lack of social and economic support,
“failure to follow middle-class norms… became a mark of incompetence…
[and the poor became] the root of all social evil.”40 Children who were poor,
immigrant, or of color began to be removed from households and placed into
orphanages when their mothers were seen as incompetent at instilling middleclass values.
By the early 1900s, 20% of women in the United States were working
for wages outside the home. 41 Worried about these shifting gender norms and
the inability of women to supervise their children, middle-class reformers
created the Mothers’ Pensions from 1896 to 1914.42 These pensions were given
to “deserving” mothers, who were often widowed, White, and native-born, to
38 Abramovitz, Under Attack, Fighting Back (cited in note 37).
39 Gavigan and Chunn, The Legal Tender of Gender (cited in note 37).
40 Abramovitz, Under Attack, Fighting Back at 59 (cited in note 37).
41 Id at 60.
42 Edin and Shaefer, $2.00 a Day (cited in note 37).
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assist with the welfare of their children and communities. These women were
monitored by social workers for signs of drinking, lax spending, bad childcare
practice, and improper relationships with men. Thus, consistent with the
regulative mandates identified earlier, Mothers’ Pensions emphasized moral
reform.
The Great Depression of the 1930s formed the foundation for the
welfare state as we know it today. The unraveling of the social and political
order that came with the massive economic downturn resulted in a call for
greater government intervention, as leaders across the country cited the
failures of the laissez-faire market as the cause of distress. As Gavigan and
Chunn state, “the Great Depression exposed a contradiction built into market
economies: the tension between profitable economic production and effective
social reproduction.”43 In other words, a booming economy relied on healthy
and sustainable families that could produce and consume goods and services.
Simultaneously, however, economic profits also depended on low wages and
unemployment, which undercut the ability of families to complete their tasks.
This inherent tension led to the creation of government-funded assistance
programs that helped both businesses and the poor. For example, the federal
government supplemented wages, which allowed employers to pay less. Newly
designed programs included the Social Security Act of 1935, which transferred
welfare responsibility from the states to the federal government.44 The shift of
responsibility was legitimated by two major events: the Supreme Court upheld
that the federal government was constitutionally responsible for general welfare,
and economist John Keynes called for greater government spending to increase
aggregate demand to stimulate economic growth.45 Since social reproduction
depended on women’s unpaid labor in the home, the government upheld the
male-breadwinner model and gave higher benefits to women who lacked a
breadwinner through no fault of their own (i.e., widows or wives of the sick and
disabled). Meanwhile, deserted and single women, who were seen as challenging
the prescribed wife and mother role, were considered less deserving and received
less aid.
The Social Security Act of 1935 continued the notion of Mothers’
Pensions by creating Aid to Dependent Children, or ADC.46 ADC provided
assistance only to children deprived of parental support due to death, continued
absence, or incapacity of the breadwinner. Social workers were expected to visit
the homes of women receiving aid and complete regular eligibility checks. In
43 Gavigan and Chunn, The Legal Tender of Gender at 17 (cited in note 37).
44 Id.
45 Id.
46 Abramovitz, Under Attack (cited in note 37).
Edin and Shaefer, $2.00 a Day (cited in note 42).
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1939, Congress amended the Social Security Act and moved widows from ADC
to Social Security, further stigmatizing ADC as a program for underserving
mothers.47
Due to the Civil Rights Movement in the 1960s and pressure from
organized groups, the Social Security Act was amended to allow women on
welfare to work and collect benefits, to permit a broader range of recipients, and
to render some two-parent households eligible for aid. This changed ADC to Aid
to Families with Dependent Children, or AFDC.48 Officials declared a “war on
poverty” and developed new services for the poor. However, by the 1960s, critics
had begun to argue that AFDC had become more attractive than work, and states
began to cut its funding.49
The Rise of Neoliberalism: 1970s to Today
The recession of the 1970s resulted from de-industrialization,
globalization and the exportation of production overseas, and shrinking labor
unions.50 Because of this, businesses became less likely to support welfare and
sustain social reproduction. Meanwhile, leaders blamed rising costs and lost
profits on the welfare state.51 The New Right, which was in power during the
time, blamed dissolving families (i.e., employed mothers and greater number
of divorces) on welfare programs that allowed for and encouraged this crisis.52
This economic recovery strategy reflected the rise of neoliberalism launched by
Ronald Reagan in the 1970s. Neoliberalism aimed to restore profitability and
a free market by redistributing income and wealth upwards from the have-nots
to the haves, downsizing the state and state expenditures, and advancing family
values.53 This resulted in tax cuts and the retrenchment of three core welfare
programs: Aid to Families for Dependent Children (AFDC), unemployment
insurance, and Social Security. Neoliberals believed this would enhance profits
by “making it harder for people to avoid the lowest-paid jobs.”54 In fact, in
1988, the Family Support Act mandated that all states establish welfare-towork programs.55 By doing so, the social costs of reproduction shifted from the
government back to women, as women had less money and time to care for their
47 Abramovitz, Under Attack at 66 (cited in note 37).
48 Edin and Shaefer, $2.00 a Day at 13 (cited in note 42).
49 Abramovitz, Under Attack (cited in note 37).
50 Gavigan and Chunn, The Legal Tender (cited in note 39).
51 Edin and Shaefer, $2.00 a Day (cited in note 42).

Id.

52 Gavigan and Chunn, The Legal Tender at 21 (cited in note 39).
53 Id.
54 Id at 26.
55 Rebecca M. Blank, Policy watch: The 1996 welfare reform, 11 J Econ Perspectives 169, 170
(1997).
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children.
The desire to continue neoliberal policies resulted in the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, or PRWORA.
This act, known as welfare reform, was signed by Bill Clinton to “end welfare
as we know it.”56 Under PRWORA, AFDC was renamed Temporary Assistance
for Needy Families, or TANF, the current federally funded cash assistance
program.57 TANF has four main goals: to provide assistance to needy families
so that children may be cared for in their own homes, to end the dependency of
needy parents on government benefits by promoting job preparation, to prevent
and reduce out-of-wedlock pregnancies, and to encourage the formation of twoparent families.58 These goals represent a continuation of the paternalistic views
of welfare, viewing welfare recipients as morally incompetent.
TANF has marked a shift in the welfare system because for the first
time, welfare assistance became a short-term benefit run by the states without the
guarantee of federal funding.59 The responsibility of welfare has fallen heavily
back to the states from the federal government. Instead of the AFDC being run
as a joint state/federal program, PRWORA has created a block grant to the states,
representing “a fundamental change in reorganizing responsibility for welfare
programs.”60 Welfare is no longer considered an entitlement the government owes
its people.61
Analyzing how scholars explain the response of women receiving TANF
benefits to such changes is crucial in properly understanding the impacts of
these shifting rules of law. This will be discussed in more detail in the following
chapter.
CHAPTER 3: HOW THE LITERATURE FRAMES THE LEGAL
CONSCIOUSNESS OF FEMALE TANF RECIPIENTS
Since legal consciousness is a reciprocal process in which overarching
systems of domination impact people, it follows that affected individuals will be
shaped by those systems and then mold and legitimatize these systems based on
their thoughts and interactions. This chapter will first discuss how law, especially
welfare law, is seen to provide context for the lives of female TANF recipients
by scholars. Then, this chapter will explain how existing literature characterizes
56 William J. Clinton, Statement on Welfare Reform (The American Presidency Project), archived
at https://perma.cc/5LLF-Q3T8.
57 Blank, 11 J Econ Perspectives (cited in note 55).
58 Id at 171.
59 Abramovitz, Under Attack (cited in note 37).
60 Blank, 11 J Econ Perspectives at 170 (cited in note 55).
61 Linda Burnham, Welfare reform, family hardship, and women of color, 577 Annals Am Acad
Political & Soc Sci 38 (2001).
Gustafson, Cheating Welfare (cited in note 20).
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such women’s thoughts and actions around TANF and the welfare system,
respectively.
The Impact of the Legal System on Poor Women
The legal system, which includes welfare regulations and disbursement,
plays significant roles in shaping the lives of women receiving TANF benefits.
This system is in place to regulate the poor through surveillance,62 which results
in a power imbalance that leaves the poor subjected to these institutions. It
is crucial to realize that these systems are gendered and impacted by sexism.
For years, men have dominated the legal field, social scientific research,
and policymaking. Thus, legal language and the legal system are inherently
patriarchal and non-neutral.63 Poor women of color face even greater subjection,
as will be discussed in chapter 5.
Existing scholarship suggests that the current legal system limits the
possibilities of being utilized as a redistributive, or systemically equalizing, tool
of change for welfare recipients. For instance, Galanter argues that diverse actors
with varying amounts of resources, wealth, and power utilize the legal system.64
The actors with more resources use the system repeatedly to achieve their goals
while those with less resources use it less. Usually, a welfare recipient is a “oneshotter” who uses the legal system to contest unfair practices by welfare agencies
infrequently due to the lack of resources and the power imbalance in favor of
the welfare system. These individuals are written to be the “have-nots” in the
legal system and are less likely to accomplish changes through legislation or
administrative policy-making because they are more likely to be inactive and not
make a claim or complaint.
For some, it is difficult to think about welfare policies and welfare
regulations as the law. However, these “are just as much part of the law as any
criminal prohibition or any Supreme Court decision [because they] regulate
behavior.”65 Furthermore, the welfare system and discourse about welfare impose
a strong impact on the population subjected to it. As stated in chapter 2, welfare
62 Anthony V. Alfieri, The antinomies of poverty law and a theory of dialogic empowerment, 16
N.Y.U. Rev L & Soc Change 659, 670 (1987).
Wendy A. Bach, The hyperregulatory state: Women, race, poverty, and support, 25 Yale J L
Feminism 318 (2013).
Michele Estrin Gilman, The class differential in privacy law, 77 Brooklyn L Rev 1389 (2012).
63 Lucinda M. Finley, Breaking women’s silence in law: The dilemma of the gendered nature of
legal reasoning, 64 Notre Dame L Rev 886 (1989).
Margaret Schuler and Sakuntala Kadirgamar-Rajasingham, Legal literacy: a tool for women’s
empowerment (OEF International 1992).
64 Marc Galanter, Why the “haves” come out ahead: Speculations on the limits of legal change, 9
L & Society Rev 95 (1974).
65 Gustafson, Cheating Welfare (cited in note 20).
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has a history of being paternalistic and viewing the poor as lazy and immoral.
The shift in welfare laws in 1996 holds significant implications for its recipients.
TANF has major implications for its recipients. First, it has ended state
entitlements to federal aid based on need. Instead, funding is now a block grant
equal to federal payments from the early 1990s. Therefore, states have complete
control over the design of their public assistance program. States can determine
the guidelines for aid and the maximum grants available to the poor. TANF has
also created new rules and regulations: it mandates a 60-month lifetime limit
of TANF cash aid (but states can implement shorter time limits), requires states
to implement welfare-to-work programs, makes recipients participate in work
activities within 24 months of receiving aid, requires welfare recipients to engage
in work activities for a minimum of 30 hours per week, allows states to adopt a
“family cap” that prevents children born to welfare recipients from receiving aid,
and permits states to sanction individuals who fail to comply with state welfare
requirements.66
In addition, there are further restrictions on welfare recipients with
the passage of TANF. For instance, convicted felons are ineligible for TANF.67
Welfare recipients also face extreme “degradation ceremonies,”68 or social actions
where an actor is looked down upon as lower in the local setting. These include
sending those who cheat welfare rules to jail, listing the names of individuals
convicted of welfare fraud in newspapers, invading the private homes of welfare
recipients to look for frauds, and getting welfare recipients drug-tested. In
addition, the language of welfare is seen to be demeaning. Welfare recipients
are called “reckless breeders,” “welfare dependents,” and “beneficiaries” of
aid, not recipients who are entitled to aid.69 Since the 1980s, President Reagan
utilized notions of the “welfare queen,” a lazy African-American woman who
was milking the welfare system and taking government money from taxpayers,
to further stigmatize welfare recipients.70 Language plays a huge role in shaping
our understanding of what things are and thereby contains much power.71 By
demeaning these women through such discourses, the language around welfare
66 Id.
Lens, Poor Justice (cited in note 6).
67 Alexes Harris, A pound of flesh: Monetary sanctions as punishment for the poor (Russell Sage
Foundation 2016).
68 Bach, 25 Yale J L Feminism (cited in note 62).
Gilman, 77 Brooklyn L Rev (cited in note 62).
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101 (2013).
69 Sharon Hays, Flat broke with children: Women in the age of welfare reform (Oxford University
Press 2004).
70 Foster, 15 Race, Gender & Class (cited in note 32).
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further subjugates these women. These nuances result in often unseen hegemonic
processes that influence the way recipients of TANF think of themselves and the
law.
These changes have resulted in many negative outcomes for TANF
recipients. Pushing recipients to have jobs has resulted in recipients taking
any job instead of engaging in training or education, which was allowed under
the AFDC.72 Furthermore, research has shown that women who transition
from TANF to meager work face housing insecurity, homelessness, and food
insecurity.73
Felstiner et al. state that “lawyers, psychotherapists, union officials,
social workers, government functionaries, and other agents and public officials
help people understand their grievances and what they can do about them.”74
Since these professions call for such representatives to define the needs of
the client of professional services, their role is to be a “gatekeeper to legal
institutions and facilitator of a wide range of personal and economic transactions
in American society.”75 In this way, these professionals can encourage, limit,
or reject legal disputes, influencing the legal consciousness of individuals. For
example, welfare lawyers and welfare caseworkers also act as controlling agents
for these women. In this relationship, “control is a function of hierarchy and
hence is exercised as a kind of disciplinary power.”76 Women are subjected to the
procedural rules of these providers, who are empowered to deny or provide the
TANF benefits. Furthermore, many caseworkers view the poor as being passive,
which stems from Oscar Lewis’s “culture of poverty” that claims the poor feel
strong feelings of marginality and helplessness.77 These providers do almost
all the talking, give very little opportunity for clients to express their feelings
or concerns, and control the length and topic of the conversation.78 By doing
so, they restrict the ability of these women to easily and fully interact with the
caseworkers, thereby limiting their legal consciousness.
Although they have more power than the recipients, many TANF
caseworkers did believe they were going to help women sustain themselves with
welfare reform. In 1996, one welfare caseworker said, “I really enjoy feeling
like I’m doing something to help people… I get a kick out of seeing some of
them…I think [TANF is] better for the country.” 79 However, after seeing the
effects TANF recipiency time limits and other restrictions have on women, these
72 Gustafson, Cheating Welfare (cited in note 20).
73 Burnham, 577 Annals of the Am Academy of Political Science (cited at note 61).
74 Felstiner, et al, 15 L & Society Rev at 645 (cited in note 24).
75 Id at 645.
76 Alfieri, 16 N.Y.U. Rev L & Soc Change (cited in note 62).
77 Id at 673-74.
78 Id at 692.
79 Hays, Flat broke with children at 98 (cited in note 69).
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caseworkers have become more resigned about their positive impacts on the
recipients. One caseworker confessed, “Basically all we’re doing is taking the
poor and making them work. So, we’re making them the working poor—that’s
all.”80 Many of these caseworkers have come to believe that there should be no
time restrictions on recipients.81 Some caseworkers have quit their jobs due to
these tensions, while others are overworked or do not feel passionate about the
position anymore.
These studies demonstrate that the existing legal system is not providing
welfare recipients the respect and ease of access they provide higher-class
Whites. Acting as a system of dominance over these women, stringent welfare
laws and policies, extreme punishments, and stingy welfare benefits result in a
dynamic that is tedious and unattractive. Some scholars suggest that these legal
welfare reforms aim to criminalize poverty.82 The manner in which the literature
explains how female TANF recipients respond to these systems and shape them
through their own thoughts and actions will be analyzed in the next two sections.
What Women Reportedly Think About TANF and TANF Caseworkers
Female TANF recipients have a diverse range of thoughts about the
welfare system, impacting their legal consciousness and interactions with
caseworkers. This section will first discuss how existing literature frames how
women receiving TANF benefits think about or fail to think about the welfare
system and the specific benefits throughout the welfare process. Next, it will
examine how women are assumed to think about welfare before receiving aid by
analyzing the effects of stigma on these women and their reported motivations to
utilize welfare. Then, this section will discuss how women are portrayed to think
about welfare while receiving aid, by reviewing the varying levels of knowledge
and the range of emotions these women have about TANF rules.
As discussed earlier, stigma plays a huge role in impacting the lives
of welfare recipients even before these recipients are on welfare. Despite that
“the stigma of receiving welfare [is] almost meaningless in the face of pressing
needs for food, shelter, diapers, and other goods,”83 research shows that women
on welfare are very aware of the negative stigma and stereotypes of welfare
recipients.84 They feel as though they have to defend themselves for their status
of being welfare recipients, especially from more affluent White men who they
80 Id at 101.
81 Id.
82 Gustafson, Cheating Welfare (cited in note 20).
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believe think of them as lazy and undeserving. Many of these women also feel
invisible and excluded from the normal, middle-class discourse.85 Some of these
women internalize and self-impose the stigma around welfare. One recipient has
stated, “I think if someone had said they were on welfare to me, my immediate
reaction would have been [that] they are lazy and they are unmotivated and they
are not as smart.”86 This reflects the strong impact of welfare reform and TANF
requirements on these women. Still, many women believe the stigma around
welfare should not exist.87 To resist negative images of welfare recipients, some
women recast welfare in a positive light for themselves, justifying their usage as
legitimate, acceptable, and resulting from larger social forces and laws outside
their control.88
Social science literature demonstrates that the motivation, importance,
and meaning of welfare for each woman on welfare are different and are shaped
by her life history. For some, welfare provides an opportunity to focus on other
parts of their lives such as school, and yet for others, being on welfare symbolizes
the fall from the middle class. Other women justify their usage of welfare by
comparing their experiences to that of their low-income parents, saying, “you
use [welfare] until you have an income.”89 Meanwhile, young women on welfare
believe welfare allows them to maintain the right to choose their own destiny and
whether or not to have a child or more children.90 Thus, welfare plays various
roles in these women’s lives. However, for the majority of these women, applying
to TANF is a part of the domino effect: one problem leading to another with
unexpected tragedies along the way that once compounded, render the situation
impossible to manage.91
Once these women begin utilizing welfare, women generally have
varying levels of knowledge about the TANF system. As Gustafson explains,
these levels can be grouped into three categories: informed recipients,
misinformed recipients, or preoccupied recipients. Informed recipients “[possess]
detailed knowledge about the reporting requirements [and] the consequences
of failing to report income.”92 Meanwhile, misinformed recipients often only
have a vague understanding of the rules, requirements, and consequences of
TANF regulations. Preoccupied recipients fail to think about TANF rules in
a meaningful way and fail to complete their shared commitments with the
85 Hays, Flat broke with children (cited in note 69).
86 Rogers-Dillon, 18 Qualitative Sociology at 445-46 (cited in note 83).
87 Kelly, 27 Youth and Society (cited in note 84).
88 Rogers-Dillon, 18 Qualitative Sociology (cited in note 83).
89 Id at 447.
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government because they are often isolated, homeless, or substance abusers.
These varying levels of TANF regulation knowledge impact how willing women
are to comply with regulations, holding important implications for the actions
women take in response to TANF rules.
Women also experience a diverse range of thoughts and emotions when
receiving welfare benefits. Some women believe that TANF is a “waste of
their time.” Most of these women believe that welfare has no moral legitimacy
because it is controlled by politicians who do not care about them or is
patriarchal.93 One recipient shared:
Welfare is completely crap because [it] takes you two, three, four steps
forward and they
pull you back two or three more. It’s like they don’t help you grow, they
want you to depend on them, they want you to sit there and cry… And
they can’t understand that for some of these girls to get a job, they don’t
even have GEDs, so what are they gonna get but McDonald’s? And that’s
not going to pay the rent.94
This, along with long lines and inability to get appointments with caseworkers,
causes these women to doubt if TANF is a reliable, viable, and worthwhile
resource for them.95 Thus, similar to other legal resources, which are seen to be
difficult to access by welfare recipients, access to proper welfare is also seen to
be arduous. Many women also think the reforms are unnecessary and ineffective.
When discussing the mandatory life classes TANF recipients have to attend,
one recipient said, “it wasn’t like you learned anything… I told my caseworker
I could accomplish nothing by going to those classes.”96 More importantly, the
reforms that came with the creation of TANF in 1996 have caused welfare to
“simply fad[e] from view.”97 Women realize that PRWORA has killed welfare
and any lifeline that was available to these vulnerable people along with it. Some
women think that the government just isn’t giving out welfare anymore and many
women dislike the arbitrary application of rules,98 demonstrating reasons why
poor women believe TANF is not valuable to them.
Other women’s frustrations with the impacts of TANF lead to anger.99
These women believe the current welfare system is too stringent, demanding, and
93 Id.
Hays, Flat broke with children (cited in note 69).
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stressful. Some women believe that “anyone who is eligible [for welfare benefits]
should be able to receive it if they chose to”100 and work their way off welfare.
They discuss the problems with TANF and are bothered by the many rules over
their lives, including troubles negotiating the childcare system, managing costs
of transportation, managing all the required paperwork, waiting in line, and being
threatened with sanctions.101 Similar to the law, which is thought to be “all over”
by the recipients, welfare rules and regulations are believed to be too controlling
and pervasive in daily life. These women contest the overwhelmingly quick
pace of each session and the “demanding and intrusive questions” of welfare
caseworkers, who often question the integrity of the fathers and the parenting
style used with their children.102 This is inherently based off the new restrictions
of TANF, which as discussed above, encourage these recipients to be married.
Furthermore, the new TANF rules seem confusing to many women, which result
in failure to keep appointments, turn in the necessary paperwork, and make job
contacts.103 When interacting with welfare caseworkers, most women feel as
though the caseworkers, who hold the purse strings, can humiliate them. All of
these tensions cause some women to give up and leave the welfare rolls or be
kicked off the benefits.104
Finally, scholarship reports that many women are quite thankful for the
support that TANF benefits provide them.105 One recipient has stated, “I think
welfare’s better now. They’ve got the programs there to help you… They’re
actually giving you an opportunity [to make a positive change].”106 These themes
of an improved system that highlights responsibility are repeated by many
recipients of TANF, who believe that the nation as a whole wants to help lowincome families achieve a better future.
It is important to remember that these thoughts and emotions are not
mutually exclusive. They often overlap and exist simultaneously—a woman
can be aware of the stigma associated with welfare, be confused about welfare
regulations, be disappointed and irritated at the specific regulations of TANF, and
still be thankful for the support the benefit provides. This knowledge and these
feelings do play a huge role in how these women interact with TANF providers
and the actions women take to help make ends meet. These actions will be
discussed in the next section.
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How Women React to TANF and TANF Caseworkers Through their Actions
Because legal consciousness consists of both thoughts and actions in
everyday life, completing a proper analysis of the legal consciousness of female
TANF recipients also involves reviewing how the literature describes these
women’s actions while receiving TANF benefits. Varying thoughts about utilizing
welfare result in various actions on the ground. Most women avoid telling
anyone that they use welfare, especially with acquaintances and associates.107
However, when they enter the welfare office, these women have more power to
contest their woes with the TANF caseworkers. This section will discuss how the
literature explains the encounters of female recipients with TANF caseworkers
and the welfare system. Generally, the actions of women receiving TANF benefits
unfold in two primary ways: compliance and resistance.
Many women comply with the TANF caseworkers in order to receive
the benefits. They listen to what their caseworker has to say and follow the
instructions to get the benefits they need, even if they do not like the process and
distrust the caseworker.108 As discussed above, many women receiving TANF
benefits are also extremely grateful and friendly to the TANF caseworkers. A
previous recipient has said, “my caseworker is so nice- she takes care of me and
she tells me stuff.”109 Some of these women are thankful for receiving welfare
benefits even when they are sanctioned for not attending life skills courses
or failing to fulfill weekly working hours for the job requirement of TANF.
They continue to speak positively of the TANF program and work towards
finding proper childcare and jobs. Thus, these women are compliant and even
appreciative of TANF despite some of its more punitive aspects.
However, with the shortened time limits in certain states and meager
benefits, women receiving TANF benefits recognize that TANF alone will not
help them survive. They thereby legally attempt to also utilize other resources,
such as SNAP benefits, Medicare, public housing, libraries, soup kitchens,
and homeless shelters.110 They also sell blood, apply to hundreds of low-wage
positions, and work low-wage jobs until health complications preclude their
ability to work any longer. Some even engage in illegal activity, selling sex or
drugs to make ends meet.111
Another crucial way women receiving TANF benefits react to TANF
caseworkers and the entire welfare system is by cheating the system. Scholars
believe that women neither respect nor comply with the welfare system because
they see big government and/or legal hegemony as a system that does not care
107 Rogers-Dillon, 18 Qualitative Sociology (cited in note 83).
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for the poor, or they see welfare policies as inherently patriarchal, making rule
compliance seem like a waste of their effort and time.112 Other scholars believe
cheating welfare results from intimate knowledge or lack thereof of welfare rules
and loopholes: informed recipients often resist the regulations purposefully for
their own gain, misinformed clients cheat the welfare system by mistake, and
preoccupied recipients are more worried about finding a room to live in for the
night than engaging in work requirements and complying with TANF rules.113
Just as women resist negative images of welfare recipients by recasting welfare
in a positive light, women change the definitions and rules of TANF to fit into
their own paradigms of knowledge and fulfill their own needs. For example,
some women receiving TANF benefits use welfare as a subsidy for stay-at-home
single motherhood, undervalued labor that goes unrecognized by the state.114
Other women dull the pain of poverty and unemployment by utilizing welfare
benefits to legitimate their partying and promiscuous lifestyle. Women receiving
TANF benefits also take side jobs that pay cash (i.e., braiding, babysitting, etc.)
and do not report financial help they receive from family and friends.115 Some
would call these women “welfare frauds,” but their actions demonstrate their
resistance by fulfilling their own needs while contesting the traditional discourse
and requirements of welfare recipients.
Finally, some women receiving TANF benefits actively resist welfare
reform.116 With the inherent power imbalance that exists between caseworkers
and recipients, female TANF recipients often distrust the caseworkers. Some
women receiving TANF benefits individually argue with the TANF caseworkers.
For example, one recipient said:
When you’re at the welfare office they have a tendency to say, “well,
hold on, just wait a minute”. And I say, “No. I’m the reason you have a
job. Okay? So, you with your nasty little attitude, you better just get it
right. I’m here for help, I’m not here to deal with your bullshit.”117
These women contest welfare reform through disputes with caseworkers to
demand more attention, respect, and time.
Although limited in number, women receiving TANF benefits also
organize to resist welfare reform. Female welfare recipients have been organizing
with activists and lawyers to protect their interests since the 1960s,118 being
involved in groups like the War on Poverty’s Community Action Program, the
112 Hays, Flat broke with children (cited in note 69).
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Congress of Racial Equality, Mother’s Anonymous, and the National Welfare
Rights Organization. There are numerous examples of mothers resisting welfare
regulations as well. For example, in 1989, welfare recipients from Southern
California camped out at the state capital to express solidarity and support for
one another and to challenge workfare “so its male-oriented design does not
force single parents to abandon family obligations.”119 Organizing has continued
in the post-TANF era. In 1997, groups in various states fought regulations of
TANF to win “clearer standards to cutting people off welfare, reduced sanctions
for violation of minor rules, waivers from the usual time limits, and work
requirements for battered women and persons with disabilities.”120
Finally, on occasion, female recipients of TANF utilize the courts to fight
for their welfare rights and contest what they consider to be unfair practices.121
For example, as Gilman122 explains, in 2006, a welfare recipient separated from
her husband and applied for TANF benefits and food stamps at a San Diego
County welfare office. An investigator from the Public Assistance Fraud Division
of the San Diego District Attorney’s Office made an unannounced visit to her
home in accordance with a county policy called Project 100%. Project 100%
required home visits of all welfare applicants, even those not suspected of fraud.
The investigator checked the entire house twice, and although Ms. Sanchez was
approved for benefits, she was upset by the tone of the investigator and filed
a class action lawsuit challenging the constitutionality of Project 100%. She
ultimately lost the case, but her ability to recognize her right to sue and follow
up on those thoughts demonstrates how women’s thoughts about the law can
transform into action. There are numerous other examples of TANF recipients
going to court to challenge sanctions on their welfare benefits due to missed
appointments, missing letters, and the rejection of quick help.123 Aside from local
claims courts, some women even take their cases to the state or federal level
through class actions suits to advocate for social reform.124
These various actions demonstrate the diverse responses and interactions
between female recipients of TANF benefits and the welfare system. Stemming
from their thoughts and knowledge about welfare, which are influenced by the
predominance of legal rules and legal hegemony in society, existing literature
upholds that the legal consciousness of female TANF recipients exists and is
quite diverse.
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Summary
The legal system exists to control welfare recipients through welfare
regulations, which historically have discredited women as lazy and undeserving.
Often, existing literature paints female TANF recipients as being aware of the
stigma around welfare. While women have various motivations to join welfare,
most women apply to TANF due to extreme need. When utilizing welfare,
these women are informed of TANF rules, misinformed of TANF rules, or too
preoccupied to interact with TANF rules. They feel irritated, anger, or grateful,
sometimes all at once. These feelings ignite these women’s actions to either
comply or resist TANF services. They often comply with caseworkers and are
persistent in getting their needs met with other welfare benefits or agencies.
Some may even sell their blood or bodies to make ends meet. While most female
recipients of TANF benefits dislike the many rules and regulations that come
with welfare reform, many remain thankful to caseworkers. Finally, women resist
the welfare system by “cheating the system” to fulfill their own needs and goals,
individually arguing with caseworkers, organizing, and filing legal disputes.
Thus, scholarly research does indicate that women receiving TANF benefits have
a legal consciousness that is varied and diverse. The next chapter will discuss the
implications of legal consciousness for these women.
CHAPTER 4: THE IMPLICATIONS OF THE LEGAL CONSCIOUSNESS
OF FEMALE TANF RECIPIENTS
As has been discussed, the legal system imposes various regulations on
welfare recipients’ lives through strict welfare rules. Women receiving TANF
benefits have various thoughts and varied engagement with the welfare system
and caseworkers, ranging from anger to acceptance. Since legal consciousness
holds implications for contesting or affirming legal hegemony, the legal
consciousness of female TANF recipients also holds implications for challenging
or affirming legal welfare legitimacy. This chapter will discuss how existing
literature explains how the legal consciousness of female TANF recipients
impacts their sense of self and agency. In other words, now that this paper has
established that legal consciousness of female TANF recipients exists, one must
consider if it plays a role in affirming or challenging legal hegemony, thereby
challenging existing power relations.
Scholars agree that women receiving TANF benefits are constantly
affirming legal hegemony by complying with welfare rules and utilizing
resources within the system that oppresses them.125 This has been largely
researched. However, some scholars also believe that female recipients of welfare
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benefits can challenge legal hegemony by empowering themselves and having
confidence in their own choices.126 By doing so, these women increase the
amount of social power they have, thereby challenging existing power structures
and forming more equitable societies. This is of particular interest because female
TANF recipients are usually seen to be lacking power in society.127 The rest of
this chapter will discuss how the legal consciousness of female TANF recipients
can be seen as empowering, thereby challenging legal hegemony.
As Gutiérrez explains, empowerment is defined to be “a process
of increasing personal, interpersonal, or political power so that individuals
can take actions to improve their [own] life situations.”128 These definitions
differ on various social levels. On the macro-level, empowerment consists of
increasing the collective political power of oppressed groups. On the microlevel, empowerment is the generation of a feeling of increased power or control
without actual change in structural arrangements. Between these two levels exists
a third type of empowerment, which scholars like Gutiérrez define to be “the
interface of these two approaches: how individual empowerment can contribute
to group empowerment and how the increase in a group’s power can enhance the
functioning of its individual members.”129
Empowerment can be developed in various manners. One way is to
increase self-efficacy, or the “ability to produce and to regulate the events and
circumstances in one’s life.”130 In other words, empowerment is increasing one’s
ability to act upon their goals and desires. Another way to empower individuals
is through group consciousness, or by developing awareness of how political
structures affect individual and group experiences.131 A third way to empower
people is by reducing self-blame, and a fourth way is by making people assume
personal responsibility for change.132
Scholars like Gustafson believe the clearest and most common manner
of empowerment for women receiving TANF benefits is on the individual, or
micro, level.133 This is because many scholars believe that “most of the obvious
resistance to welfare rules is through individual noncompliance,”134 either by
126 Gutiérrez, 35 Soc Work (cited in note 9).
Lorrain Gutiérrez and Edith Lewis, Empowering Women of Color (Columbia University Press
1999).
127 Galanter, 9 L & Society Rev 95 (cited in note 9).
Gutiérrez, 35 Soc Work (cited in note 9).
128 Gutiérrez, 35 Soc Work at 149 (cited in note 9).
129 Id at 150.
130 Id at 159.
131 Schuler and Kadirgamar-Rajasingham, Legal Literacy (cited in note 63).
132 Gutiérrez, 35 Soc Work (cited in note 9).
Schuler & Kadirgamar-Rajasingham, Legal Literacy (cited in note 63).
133 Gustafson, Cheating Welfare (cited in note 20).
134 Id at 14.
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cheating the system or individual arguments with caseworkers. These women try
to increase their self-efficacy and reach their goals by transforming their anger
and irritation with welfare reform into cheating the welfare system or arguing
with caseworkers. Some women who cheat the system do so because they blame
big government or the patriarchy for their poverty and situations,135 reducing their
self-blame. Most women also believe stigma around welfare should not exist
and attempt to recast welfare in a positive light for themselves by blaming larger
social forces.136 Even though these actions do not result in structural changes,
they do shift the power relationships between systems of law and female TANF
recipients. These women feel more able to take actions to shape and control their
own lives. Meanwhile, women receiving TANF benefits also organize and file
class action lawsuits against welfare offices,137 thereby increasing self-efficacy,
reducing self-blame for poverty, assuming personal responsibility for change, and
forming a feeble group consciousness. While these actions are few and scattered,
they provide important examples of challenges to legal hegemony on a macrolevel.
One significant way female recipients of TANF benefits empower
themselves on all levels is by fighting for their survival, thus assuming personal
responsibility for their lives and demonstrating their self-efficacy. Despite the
unpleasant stigma, negative experiences, anger, and irritation with the welfare
system, poor women still attempt to obtain welfare benefits through their varying
levels of knowledge about TANF rules. These women spend time and resources
actively thinking about how to navigate the system to survive even when they
realize that it is not in place to assist them. One recipient reported, “going on
to welfare [is] not a difficult decision to make [because] it is instinctive… it’s
survival.”138 Survival is multifaceted for these recipients and consists of diverse
actions, including being thankful, cheating the welfare system on purpose,
ignoring TANF rules to focus on short-term survival, or filing legal disputes when
welfare regulations are seen as unfair and unjust. Female TANF recipients who
are thankful for the benefits take the necessary steps to comply with the rules and
provide for themselves, increasing their ability to improve their own situations.
Meanwhile, female TANF recipients who jump from one training program to
another, hoping that the next one will be the “right” one, can be seen as resilient.
Hays believes this resilience is what makes these women fight for a better
future for themselves, demonstrating self-efficacy.139 Female TANF recipients
135 Hays, Flat broke with children (cited in note 69).
136 Rogers-Dillon, 18 Qualitative Sociology (cited in note 83).
137 Abramovitz, Under Attack, Fighting Back (cited in note 37).
Gavigan and Chunn, Legal Tender of Gender (cited in note 37).
Lens, Poor Justice (cited in note 6).
138 Hays, Flat broke with children at 139 (cited in note 69).
139 Id.
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also often use all the resources available to them, both legal and illegal, to fight
for their lives and contest the meager benefits of TANF. The fact that many of
these women resort to underground systems by taking cash jobs or “cheating the
system” to survive can be seen as empowering.
Scholars believe the reason the legal consciousness of female TANF
recipients is not usually seen to be empowering is because women do not realize
their legal consciousness can be empowering. Gustafson states that women
receiving welfare benefits do not actively define their interactions with the
welfare system as one of empowerment.140 Instead, these women insulate and
deflect themselves from legal authority by adopting their own paradigms to
distinguish acceptable rule breaking from unacceptable rule cheating. Scholars
like Alfieri agree, saying that “the poor are not empowered by dominant
traditions of poverty law.”141 This results from “a politics of historical entropy
empowering neither individual transcendence nor collective solidarity.”142
However, scholars do believe that empowerment can be achieved with
a critical class and legal consciousness of the welfare poor. Because welfare
caseworkers prevent the political struggle of the welfare poor by depoliticizing
their struggle through routinization, “combating poverty [and empowering the
poor] lies… with the poor themselves.”143 Thus, the poor can challenge existing
hegemonic institutions by realizing their legal consciousness exists and that it can
be empowering. This can be achieved with guidance and assistance from social
workers, lawyers, and community members, who must build the relationship
through collaboration, trust, and the sharing of power.144 Moreover, lawyers
and social workers should collaboratively “bring more of women’s experiences,
perspectives, and voices into law”145 and help their clients see their strengths,146
further empowering these women often described as powerless.
By attempting to obtain benefits that were designed to be unobtainable
and fighting for their well-being in a historically oppressive system, compliance,
persistence to find legal and illegal resources for additional financial assistance,
cheating welfare, and actively resisting TANF rules are important ways female
TANF recipients challenge legal hegemony and empower themselves on a daily
basis. It is important to remember that while legal consciousness of female
TANF recipients can be described as empowering, the level of empowerment is
140 Gustafson, Cheating Welfare at 14 (cited in note 20).
141 Alfieri, 16 NYU Rev L & Soc Change at 661 (cited in note 62).
142 Id at 661–62.
143 Id at 665.
144 Gutiérrez, 35 Soc Work at 151 (cited in note 9).
Gutiérrez and Lewis, Empowering Women of Color (cited in note 126).
145 Finley, 64 Notre Dame L Rev at 907 (cited in note 63).
146 Alfieri, 16 NYU Rev L & Soc Change at 700 (cited in note 62).
Gutiérrez, 35 Soc Work at 151 (cited in note 9).
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not uniform for all women. In other words, the implications of these women’s
legal consciousness vary due to the different identities of these women. The next
section will discuss how intersectionality informs the legal consciousness of
women receiving TANF benefits, resulting in divergent thoughts and interactions
with TANF and diverse implications for these women’s sense of agency.
CHAPTER 5: THE LEGAL CONSCIOUSNESS OF FEMALE TANF
RECIPIENTS & INTERSECTIONALITY
As discussed in chapter 1 and chapter 2, there has been much insight
into how legal systems impact people differently based on race, class, gender,
disability, geographic location, et cetera. In this particular case, groups of women
have different experiences with TANF due to their intersecting identities. As
Gustafson states, “while all too often treated as a monolithic group, welfare
recipients display significant variation in their rule knowledge.”147 Furthermore,
scholars believe that “a combination of the [recipients’] social locations and
personal histories seems to have shaped their feelings about welfare.”148
This section will briefly discuss how existing research explains how
intersectionality impacts legal consciousness based on geographic location and
race. These two identities are monumental in thinking about and interacting
with TANF and TANF caseworkers. It is important to note that individuals
with additional oppressions also face higher rates of poverty (i.e., women with
disabilities, older women, less educated women, etc.) and thereby interact with
the legal system and welfare regulations differently. Longer pieces of work can
and have been completed in analyzing the impact of other intersections of social
marginalization on these women. However, this paper will only briefly discuss
the impact of race and geography due to a lack of space and because there is the
most existing research on them.
The Impact of Geographic Location on the Legal Consciousness of Women
Receiving TANF Benefits
Since states have received complete control over the distribution of
benefits after the 1996 welfare reform, geography plays a huge role in how
female TANF recipients receive and perceive benefits. For example, as Gustafson
explains, the TANF time limit imposed by states varies. Twenty-one states have
implemented time limits shorter than five years.149 In addition, states can choose
to require welfare recipients to work sooner than the mandated 24 months,
and 26 states have.150 States can define what “work activities” entail for their
147
148
149
150
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program. Twenty-three states have also adopted “family cap” policies, and 36
states have instituted full family sanctions, cutting off a family’s entire cash grant
if the recipient failed to meet state-mandated work requirements.151 In addition,
rural areas are at higher risk for persistent poverty,152 impacting how women on
welfare in these areas think of TANF benefits. By reviewing the literature, the
rest of this section will discuss two aspects that affect legal consciousness of
female recipients of TANF benefits through geographic location: stigma and the
lack of a formal economy and networks.
Scholars have completed some studies to understand the impact
geographic location has on maintaining stigma for welfare recipients.
McCormack has found that women who live in rural, more homogenous areas
feel more stigma when utilizing welfare because they are marked as outsiders
in their small communities.153 In urban communities, where poverty is more
concentrated, welfare usage is more common and less stigmatized because
everyone is usually poor. Women who experience less stigma are more likely
to resist notions of the welfare queen and negative stereotypes of welfare
recipients,154 resulting in increased levels of empowerment.
In addition, scholars have determined that women who live in extremely
rural areas have fewer job opportunities because the number of local formal
economies and labor market opportunities are low.155 The family networks
of these individuals are also often fragile and limited, reducing the resources
available to these women.156 Pickering et al. have found that in these rural areas,
most recipients of TANF want to get a job to become self-sufficient.157 However,
they are extremely frustrated and disillusioned with the increased administrative
regulations and goals of TANF, including finding a stable job and working 30
hours a week while still attempting to care for their children. Because these areas
lack the economic system for stable jobs and because the benefits of TANF are
so low, many of these women in these areas go hungry, utilize legal and illegal
means of obtaining an income, and often do not report cash aid to the TANF
workers.
The Impact of Race on the Legal Consciousness of Women Receiving TANF
Benefits
151 Id at 47.
152 Pickering, et al, Welfare Reform in Persistant Rural Poverty (cited in note 99).
153 Karen McCormack, Resisting the Welfare Mother: The Power of Welfare Discourse and Tactics
of Resistance, 30 Critical Sociology 355, 368 (2004)
154 Id at 379.
155 Pickering, et al, Welfare Reform in Persistant Rural Poverty (cited in note 99).
156 McCormack, 30 Critical Sociology at 363 (cited in note 153).
Pickering, et al, Welfare Reform in Persistant Rural Poverty (cited in note 99).
157 Pickering, et al, Welfare Reform in Persistant Rural Poverty (cited in note 99).
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Secondly, race plays a huge role in influencing legal consciousness
because women of color are disproportionately affected by poverty and in
receiving welfare benefits. In 2015, around one in four African American (24.1%)
and Hispanic (21.4%) women lived in poverty, compared to one in eleven White
non-Hispanic (9.1%) women.158 African Americans also are consistently less
likely than Whites to have the economic assets for emergencies.159 Meanwhile,
poor women who organize for their benefits are usually White because they
can use their racial privilege as a resource to avoid being arrested.160 Aside
from this, welfare has a history of condemning Black women and women of
color. Even during the 1930s, the “welfare state favored social reproduction by
White households, especially married heterosexual couples.”161 Many African
American and Latino families were excluded from the welfare programs in their
early stages and/or given lower benefits with more discriminatory labor market
policies. This welfare racism can still be witnessed today. Based on class and
race, welfare policies encourage White women to engage in unpaid domestic
labor required for social reproduction but channel Black women into low-wage
jobs.162 This has resulted in women of color being overrepresented in low-status
occupations.163 The rest of this section will discuss four aspects that scholars
believe impact the legal consciousness of women receiving TANF benefits
through race: stigma, institutional regulation, discrimination, and immigrant
status.
Women of color receiving TANF benefits face more stigma and
derogatory language than White women because notions of the welfare queen
and welfare frauds have historically been portrayed as African American.164 The
neoliberal reformers of the 1970s facilitated the discourse that “most poor people
come from the African-American community [and that] welfare [is] an AfricanAmerican program,” even though numerically more Whites are on welfare
than Blacks.165 This causes feelings of anger and otherness by women of color
receiving TANF benefits.
As discussed in Chapter 3, while all women receiving TANF benefits
are subject to regulation through the legal system, institutions disproportionately
regulate the lives of poor women of color. Bach has found that African American
158 Proctor, et al, Income and Poverty at 13 (cited in note 2).
159 Hays, Flat broke with children at 129 (cited in note 69).
160 Abramovitz, Under Attack (cited in note 37).
161 Gavigan and Chunn, Legal Tender of Gender at 19 (cited in note 37).
162 Id at 20.
163 Gutiérrez, 35 Soc Work at 149 (cited in note 9).
164 Foster, 15 Race, Gender, & Class at 166 (cited in note 32).
Catherine A. Luther, Deseriee A. Kennedy, and Terri Combs-Orme, Intertwining of Poverty,
Gender, and Race: A Critical Analysis of Welfare News Coverage from 1993-2000, 12 Race,
Gender and Class 10, 29 (2005).
165 Abramovitz, Under Attack at 20 (cited in note 37).
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women receiving welfare benefits face intersecting systems of rule, such as the
welfare system, childcare system, and criminal justice system, that heighten the
oppression on these women.166 These women are more likely to interact with the
criminal justice system due to a history of discrimination and are more likely to
be drug-tested and have their children taken away from them.167 Thus, African
American women are more likely to face punishment from these institutions,168
increasing their distrust and unwillingness to cooperate with these systems of
rule.
Caseworkers also interact with women of color recipients more harshly
than White recipients. A study in Virginia found that racial discrimination
resulted in caseworkers encouraging 41% of White recipients to go to school to
earn their high school diplomas but 0% of Black recipients.169 Studies have also
shown that a:
higher proportion of Whites than Blacks [find] their caseworkers to
be helpful in providing information about potential jobs, …Blacks
[are] removed from welfare for noncompliance with program rules at
considerably higher rates than White recipients, [and] White recipients
are leaving the welfare rolls at a much more rapid rate than Blacks
or Latinos [partially due to] racial discrimination in employment and
housing and discriminatory referral policies on the part of welfare-towork caseworkers.170
These discriminatory practices by caseworkers result in more anger and irritation
by women of color receiving TANF benefits.
Finally, women of color who are immigrants have a harder time
complying with TANF welfare-to-work regulations due to limited English,
lack of education, and limited job skills.171 These women are also more likely
to think they are not eligible for TANF anymore. Between 1996 and 1998, the
number of legal immigrant applications for TANF fell by a whopping 71%.172
Thus, language barriers and immigrant status can limit the legal consciousness of
women of color.
Summary
Existing literature demonstrates that intersectionality plays a huge role in
impacting the legal consciousness of female TANF recipients. It is important to
remember that this section has barely grazed the importance of intersectionality
on legal consciousness. However, it does begin to show that geographic location
166
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forces women in rural areas to have less access to formal employment and
familial and community support. Women receiving TANF benefits in these areas
often face more stigma than women in urban areas of concentrated poverty.
Meanwhile, race places heightened oppressions on poor women of color, who
are more likely to be stereotyped and be treated with less respect in TANF offices
across the country, resulting in more anger, desperation, and noncompliance with
TANF rules. These two identities can overlap as well: Burnham173 and Pickering
et al.174 have found that many rural areas across the U.S. have large Latino or
Native American populations, and for these women, the stigma of xenophobia
and otherness plays a role in how caseworkers interact with them. In addition,
these two scholars state that devolution under PRWORA can be harmful to
ethnic minorities because regions with high levels of minorities have the most
stringent TANF policies. This demonstrates that the impacts of intersecting
identities of female recipients of TANF cannot be analyzed separately and that
intersectionality plays a major role in shaping varying legal consciousness of
women receiving TANF benefits.
CONCLUSION
Existing literature affirms that the welfare reform of 1996 holds great
implications for female recipients of TANF benefits. Under TANF, women
face increasing regulations that attempt to mold them into “proper” women,
following a history of welfare demeaning poor women through stereotypes and
underfunded aid that fails to assist these women. While research has shown
that TANF does not generate personal values that inhibit work and that fraud
is grossly overstated in welfare programs,175 stigma, negative perceptions, and
discriminatory language about welfare persist. Scholars believe that welfare
recipients are aware of this stigma and that the system does not exist to support
them, and many are angry and irritated at the reform, but many also remain
hopeful and appreciative of the assistance.
Just as Ewick & Silbey believe, women receiving TANF benefits
navigate multiple levels of consciousness at once.176 Sometimes they are towards
the law and uphold legal hegemony. Sometimes they cheat welfare and play the
rules like a game for survival, thereby being with the law. And sometimes, they
are against the law and resist notions of being undeserving by fighting to obtain
their benefits for their well-being, either through compliance or resistance. In this
way, these women can be seen as empowering themselves through their legal
173 Burnham, 577 Annals Am Acad Political & Soc Sci (cited in note 61).
174 Pickering, et al, Welfare Reform in Persistant Rural Poverty (cited in note 99).
175 Gilman, 77 Brooklyn L Rev at 1406 (cited in note 62).
See generally, M.A. Lee, Joachim Singelmann, and Anat Yom-Tov, Welfare Myths: The
Transmission of Values and Work Among TANF Families, 37 Soc Sci Rsrch 516, (2008).
176 Ewick and Silbey, Common Place of Law at 50 (cited in note 1).
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consciousness, thereby also contesting common discourse that implies female
recipients of TANF lack power in society. However, the levels of empowerment
and resistance of legal hegemony by these women differ due to intersecting
identities, with geography and race playing major roles in the way these women
interact with the welfare system.
In the current political climate, the legal system is becoming more
exclusive as the trajectory of neoliberalism worsens.177 Poor women, especially
poor women of color, are facing increasing threats to their livelihoods as
the government fails to provide a proper safety net for its most vulnerable
populations. Thus, there is much work to be completed by social workers,
lawyers, and the public. Many material benefits that female TANF recipients
require to fulfill their needs, such as stronger and more expansive safety net
programs and a guaranteed income, need to be advocated for and brought into
the political agenda. The language around welfare needs to be altered, not
only to be less sexist but also to be more respectful of the poor and welfare
recipients. Schuler and Kadirgamar-Rajasingham have found that women in
underrepresented countries and across the world are more empowered when
they are legally literate,178 and this must be improved for poor women receiving
TANF benefits. We also need to challenge the discourse around poverty and
the degradation ceremonies poor women face. Gustafson believes this can be
accomplished in four major ways: acknowledging poverty as structural, affirming
the rights to dignity and privacy for all, resisting criminalization for petty crimes
that result from inequality, and demonstrating moral empathy as a society.179
This paper upholds that these goals can be met when the legal
system exists as an equitable institution that allows the poor equal access to
representation. As Felstiner, Abel, & Sarat state, “a healthy social order is one
that minimizes barriers inhibiting the emergence of grievances and disputes and
preventing their translation into claims for redress.”180 A robust legal system
that is easy to access and navigate will result in more citizens, such as the poor
and welfare recipients, being aware of their rights and of access to proper legal
representation and systems. This may cause more people to take actions to
demand justice when they feel wronged by others or by institutions, resulting in
a legal consciousness that is redistributive and systemically equalizing for many
people.
Achieving a robust, more equitable legal system holds important
implications for lawyers and social workers who play a huge role in helping
attain such a system because they have the power and resources to support
177 George Monbiot, Neoliberalism: The Deep Story that Lies Beneath Donald Trump’s Triumph
(Guardian, Nov 14, 2016), archived at https://perma.cc/B9Y8-64V7.
178 Schuler and Kadirgamar-Rajasingham, Legal Literacy (cited in note 63).
179 Gustafson, 3 UC Irvine L Rev 297, 297–358 (2013).
180 Felstiner, Abel, and Sarat, 15 L & Society Rev at 654 (cited in note 24).
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the goals of their clients. First, lawyers and social workers should utilize their
privilege to fight for rule changes that make the courts more attractive and
accessible to the welfare poor, decrease processing time of legal disputes through
more institutional facilities, and increase low-income or pro-bono legal services.
This creates opportunities for all individuals to be empowered and seek justice,
especially those that lack the resources and wealth to utilize the legal system as
it currently stands. Secondly, and most importantly, lawyers and social workers
should work with the poor and welfare recipients through a collaborative practice
paradigm that allows these clients to “live their own history.”181 In other words,
lawyers and social workers should allow their clients to empower themselves
by facilitating a strong legal and class consciousness. This can be achieved by
allowing clients to define their own problems, see their strengths in their daily
actions, and mobilizing resources for these clients to utilize in their own ways.
For example, if lawyers and social workers teach female recipients of TANF of
their rights as TANF recipients, more female TANF recipients may organize and
file legal claims to fight for their rights, resulting in greater systemic equality.
This paper aims to understand how existing literature explains how race,
gender, and class impact the legal consciousness of female TANF recipients and
what implications this legal consciousness has on these women. Future studies
should flesh out this research question by completing actual interviews with
female recipients of TANF benefits. Real interviews should also be completed
to understand how race, geographic location, disability, culture and other
intersecting identities impact how women receiving TANF benefits think about
and interact with the legal system. Interview questions could analyze how women
on other forms of welfare, such as food stamps, Social Security, or Medicare,
think about and interact with the welfare system. Since these safety net programs
have not experienced many changes with the 1996 welfare reform, the manner
in which women respond to these systems on a daily basis is different from how
women respond to TANF. Social workers can also be interviewed to determine
how these caseworkers conceptualize the role they play in upholding or
contesting legal hegemony. Finally, future studies can interview female recipients
of TANF benefits to ask them how they think welfare systems should be reformed
to be more equalizing. In this way, policymakers, lawyers, and social workers can
collaboratively empower these groups of people and determine the best route of
action to make our legal institution more accepting, fulfilling, impactful, and fair.

181 Alfieri, 16 NYU Rev L & Soc Change at 671 (cited in note 62).
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ARTICLE
LEGALLY FAITHFUL: ESTABLISHING A
CONSTITUTIONAL DEFINITION OF ‘RELIGION’
FOR THE UNITED STATES
Brittany Acors, College of William and Mary
_________________

“Try to define religion and you invite an argument.” –Patrick H. McNamara
INTRODUCTION
Since the founding of the United States, religious freedom has dominated
the political, religious, and social dialogues in America. The vague wording in
the Bill of Rights of the Constitution of the United States has led to confusion,
frustration, and hostility. The text, modeled on the Virginia Bill of Rights and
the Virginia Statute of Religious Freedom, states only that, “Congress shall
make no law respecting an establishment of religion, or prohibiting the free
exercise thereof.”1 While the writings of the Founding Fathers who pushed for
the inclusion of this statement help to elucidate its original purpose, they fail to
provide clarity to those seeking to protect the myriad religious traditions that
have developed in the United States over the nearly 250 years since.2
The Supreme Court of the United States has attempted to develop
an understanding of religious freedom on a case-by-case basis. However, the
Supreme Court’s tendency to reverse or reinterpret previous decisions lacks the
predictability and consistency one would hope to find in the protection of a basic
American right.
Religious studies theorists, anthropologists, sociologists, and
psychologists have struggled just as much as the United States government in
understanding religion and how it should be defined. In the nineteenth century,
Max Müller, a German scholar, attempted to develop an objective definition
of religion that incorporated the newly-discovered Eastern religions.3 He was
also one of the first to distinguish the disciplines of comparative theology and
religious studies. Müller’s definition can aid in understanding religion, which
may ultimately provide a theory as to which religious traditions should be
1 US Const Amend I.
2 A 2015 Pew research poll revealed that Protestantism has decreased in America since 2007, while
the unaffiliated group has increased the most and Hindu and Muslim percentages have doubled.
America’s Changing Religious Landscape (Pew Research Center, 2015), available at http://www.
pewforum.org/2015/05/12/americas-changing-religious-landscape/.
3 F. Max Müller, Introduction to the Science of Religion (Longmans 1882).
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protected. However, Müller’s greatest critics claim that one cannot be completely
objective. In response to this criticism, Edward Said, a twentieth century
scholar who also studied language and Eastern religion, developed a means of
eliminating, or at least avoiding, biases when evaluating religions.4 Although
both of these scholars strove to be inclusive in their study of religion, others
have developed far more concrete definitions of religion. These definitions are
inherently problematic as they allow biases to color their study. In his work
The Elementary Forms of Religious Life, French sociologist and psychologist
Emile Durkheim provides a definition of religion which reflects his worldview
and consequently exemplifies the difficulty of developing a fair and inclusive
definition of religion.5 Despite dozens of attempts by scholars and theorists to
define religion, the debate continues and new interpretations constantly arise,
many with criticisms similar to those levied against Müller and Durkheim.
Instead of settling for any previous definition of religion, or deciding
to determine religious freedom on a case-by-case basis, the United States
should establish a concrete definition of religion that is inclusive of the diverse
movements that have developed in the country’s unique religious climate.
Lacking a legal definition provides for too much ambiguity and human influence
in the defense of religious freedom in the country. An official definition should
consider the unique situation of New Religious Movements (NRMs), which often
challenge the established bounds of religious freedom and thus necessitate a
broad and fair definition of religion.6 The breadth of these movements as well as
their relatively young age and foreign elements have called into question which
religions deserve American legislative and judicial protection.
On the other hand, the United States must also be wary of providing
too broad a definition, which may be taken advantage of by non-religious
organizations or those who form “religious groups” to break laws or perform
subversive, illegal activities in the name of religious freedom. When considering
what to include in a definition of religion, the United States must avoid any
definition requiring an “authenticity” or “sincerity” clause, as those value
judgements must be made by some undefined person, and people are inherently
influenced by their history, culture, personal beliefs, and popular interpretations

4 Edward Said, Orientalism (Pantheon 1979).
5 Daniel L. Pals, ed, Introducing Religion: Readings from Classic Theorists ch 4 “The Social as
Sacred” by Emilie Durkheim (Oxford 2009)
6 New Religious Movements can be defined as having a charismatic leader, having roots in an
existing religion, being an explicit or implicit critique of existing society, and paying attention to
the material needs of their adherents. Some examples include Mormonism, the Nation of Islam,
the Church of Scientology, Wicca, etc. See Hugh B. Urban, New Age, Neopagan, & New Religious
Movements: Alternative Spirituality in Comtemporary America, 5 (University of California Press
2015).
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of NRMs and other contentious religions.7 With these caveats, as well as the
history of the establishment and interpretation of religious freedom in mind, I
propose a four-part definition of “religion” that the United States should use for
protecting every citizen’s right to the free exercise of his or her religion.
CONTEXT FOR THE “RELIGIOUS FREEDOM”
CLAUSE OF THE BILL OF RIGHTS
Even before the Constitution was written and the first ten amendments
added, colonial Americans debated the establishment and freedom of
religion. The Church of England served as the established religion of many
of the colonies, but religious diversity persisted. Many colonists subscribed
to the established church, and many others practiced Catholicism, various
denominations of Protestantism, and Judaism, but Christianity was the dominant
religion of the early American colonists.8 The idea of religious freedom in the
soon-to-be-established United States of America appealed to Quakers, Baptists,
Calvinists, and others, who could be--and were--thrown in jail for holding and
practicing beliefs considered different from and subversive to the Church of
England. Throughout and after the American Revolution, various Protestant
denominations experienced growth, and [t]he involvement of government in
religion declined… The experience of colonial religious diversity, the failures of
the old religious establishments, the association of the Church of England with
the king and Parliament, and the principles of the Declaration of Independence
all encouraged Americans to rethink the relationship between government and
religion.9
During this period, the Founding Fathers who pushed for the inclusion
of religious freedom in the United States, including George Mason, Thomas
Jefferson, and James Madison, wrote works defining, and later establishing, how
this right would develop in the burgeoning United States.
In 1776, George Mason wrote the “Virginia Declaration of Rights” to
protect the freedoms of Virginia colonists.10 This document served as a precursor
to the Bill of Rights, which later adopted similar wording to protect the freedoms
of American citizens. Much of Mason’s opinion on religious freedom stemmed
7 Asking a judge to decide the “sincerity” of a person’s religious belief “brings government
perilously close to making the kinds of judgments the First Amendment seems to preclude.” See
Paul Finkelman, ed, Religion and American Law: An Encyclopedia 459 (Garland, 2000).
8 Even the Founding Fathers varied widely in their religious beliefs, including “agnostics, deists
(who believed in a distant Supreme Being not directly involved in daily life) and Christians of
varying beliefs.” See Reed Karaim, Religious Freedom, 26 CQ Researcher 1, (January 2016),
available at http://library.cqpress.com/cqresearcher/cqresrre2016010100.
9 John Butler, Religion in Colonial America 136 (Oxford, 2000).
10 George Mason, Virginia Declaration of Rights (Avalon Project at Yale Law School), available at
http://avalon.law.yale.edu/18th_century/virginia.asp.
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from his belief that “government is, or ought to be, instituted for the common
benefit, protection, and security of the people, nation, or community… [and]
producing the greatest degree of happiness and safety, and… most effectually
secured against the danger of mal-administration””11 Based on this holistic view
of a protective, unintrusive government, Mason concluded that the state must
protect the freedom of religion for every citizen in a way that ensures the ability
of each individual to practice what he believes, without the government or any
peer enforcing any form of religion.12 This belief translated into the wording
of Section 16 of the “Virginia Declaration of Rights,” which asserted “[t]hat
religion, or the duty which we owe to our Creator, and the manner of discharging
it, can be directed only by reason and conviction, not by force or violence; and
therefore all men are equally entitled to the free exercise of religion, according
to the dictates of conscience; and that it is the mutual duty of all to practice
Christian forbearance, love, and charity toward each other.”13 Though Mason
developed his understanding of religious freedom within the context of a largely
Christian society, going so far as to mention a “Creator” and assert the practice
of Christian virtues as a duty of Virginians, his ideas can extend to the modern
religious diversity in America. The values he establishes are at the core of many
world religions, and they serve as a solidly moral way of treating people. If all
Americans viewed religious freedom as treating one another with “forbearance,
love, and charity,” perhaps there would be less hatred and contention along
religious lines. However, this idealistic view of the American duty fails to
answer the greatest question remaining from Mason’s doctrine, which is how the
government and American citizens can understand the “dictates of conscience”
in a way that permits men to practice, or refrain from practicing, religion. This
section seems to almost establish an authenticity or sincerity element to the
definition of religion.
Shortly after George Mason wrote the “Virginia Declaration of Rights,”
Thomas Jefferson penned “A Bill for Establishing Religious Freedom” in
1779.14 Demonstrating how contentious the debates surrounding religious
freedom were at this time, the General Assembly of the Commonwealth of
Virginia delayed adopting Jefferson’s bill until 1785.15 Jefferson regarded the
establishment of a national religion as “impious presumption of legislators
and rulers, civil as well as ecclesiastical, who, being themselves but fallible
and uninspired men, have assumed dominion over the faith of others, setting
11 Id.
12 Id.
13 Id.
14 Thomas Jefferson, A Bill for Establishing Religious Freedom, 18 June 1779 (Founders
Online, National Archives), available at http://founders.archives.gov/documents/
Jefferson/01-02-02-0132-0004-0082.
15 Id.
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up their own opinions and modes of thinking as the only true and infallible.”16
Even today, the sentiment remains that men are fallible and subject to their
opinions, which precludes a fair evaluation and respect of differing perspectives,
especially in the realm of a topic as sensitive and personal as religious belief.
The majority of Jefferson’s consideration of religious freedom stemmed from
his belief that “the opinions of men are not the object of civil government, nor
under its jurisdiction.”17 By this standard, Jefferson proclaimed, “[N]o man shall
be compelled to frequent or support any religious worship… nor shall otherwise
suffer, on account of his religious opinions or belief; but that all men shall be free
to profess, and by argument to maintain, their opinions in matters of religion, and
that the same shall in no wise diminish, enlarge, or affect their civil capacities.”18
Of the Founding Fathers, Jefferson was the most explicit in his defense of
religious freedom. His standard established not just the freedom to profess
one’s religious ideals, but also the protection against any harmful or compulsive
response based on those beliefs. Jefferson firmly believed that each person should
be free to choose his or her own beliefs and opinions without coercion or fear
or retribution. Jefferson’s “Bill for Establishing Religious Freedom” extended
beyond Mason’s idealism of religious freedom by establishing concrete forces
against which all beliefs and opinions should be protected.
Continuing the trend of increasingly fiery and protective Founding
Fathers, James Madison wrote “Memorial and Remonstrance Against Religious
Assessments” in 1785 as a response to a proposed bill entitled “A Bill
Establishing a Provision for Teachers of the Christian Religion.”19 Madison
took offense to this bill, which would have distributed Virginia state tax money
to various Christian churches, calling it “a dangerous abuse of power.”20 In
response in part to this bill and in part to George Mason’s idea of Christian duty,
Madison declared, “It is the duty of every man to render to the Creator such
homage and such only as he believes to be acceptable to him.”21 In Madison’s
view, if one man saw fit to donate his earnings to the Church of England, then he
should be free to do so, but if another man decided that his faith or practice, or
lack thereof, omitted this duty, then he also should be free to live this belief. In
the “Memorial and Remonstrance,” Madison extended the freedom of religion
even further than his contemporaries. He declared, “The Religion then of every
man must be left to the conviction and conscience of every man; and it is the
16 Id.
17 Id.
18 Jefferson, A Bill for Establishing Religious Freedom (cited in note 14).
19 James Madison, Memorial and Remonstrance Against Religious Assessments (The Founders’
Constitution, University of Chicago), available at http://press-pubs.uchicago.edu/founders/
documents/amendI_religions43.html.
20 Id.
21 Id.

LEGALLY FAITHFUL

86

right of every man to exercise it as these may dictate. This right is in its nature
an unalienable right…depending only on the evidence contemplated by their
own minds [which] cannot follow the dictates of other men.”22 Like Mason,
Madison believed practice should relate to one’s conscience, and like Jefferson,
he valued an individual’s right to choose his or her own beliefs. Madison’s focus
on freedom of religion as an “unalienable right” contributed to its inclusion in the
Bill of Rights and its prominence as an American value. More relevant to today’s
religious environment, however, is Madison’s writing that the United States is
supposed to serve as “an Asylum to the persecuted and oppressed of every Nation
and Religion,” making a bill establishing benefits for Christians specifically
“itself a signal of persecution.”23 Madison’s fear that any benefit given to one
religion is an affront to others extends into modern debate and partially explains
why the United States has been so reluctant to explicitly define religion. Madison
also feared that a hierarchy of religions, even if it placed Christianity at the top,
would lead to denomination infighting within Christianity, and possibly enable
another religion to oust Christianity.24 His fears contributed to his tenacious belief
in religious freedom, and influenced the United States Constitution, which was
written a mere two years after Madison’s “Memorial and Remonstrance.”
The opinions of Mason, Jefferson, and Madison culminated in the
current law of the land, the Constitution of the United States of America and
its subsequent Bill of Rights. The First Amendment states that “Congress shall
make no law respecting an establishment of religion, or prohibiting the free
exercise thereof.”25 This simplistic statement leaves much undefined. Over
the nearly two and a half centuries since it was written, this clause has been
interpreted in various and often conflicting ways. Clearly, the federal government
cannot establish a national church or religion, nor can it eliminate the ability
of its citizens to practice their beliefs in the way they see fit. However, this
amendment creates more problems than it solves. What constitutes establishment
of religion? Can the government legally include the phrase “under God” in the
Pledge of Allegiance and on dollar bills, or does this attempt to establish America
as a Christian, or at least theistic, nation? What constitutes free exercise? Is a
movement’s self-definition as a “religion” enough to constitute actually being
a religion?26 Can a person violate laws in order to practice his or her religion?
22 Id.
23 Madison, Memorial and Remonstrance (cited in note 19).
24 This issue was the source of much of the debate surrounding Kim Davis’ refusal to issue
marriage certificates to same-sex couples. The situation questioned whether she had an obligation
as an aspect of her elected position to comply with the ruling in Obergefell v. Hodges, or whether
the ruling interfered with her right to free expression of her religion. See Karaim, 26 CQ Researcher
1 (cited in note 5).
25 US Const Amend I.
26 The Italian Supreme Court says no, but the jury is still out on this question in America. See
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Can Congress make a law that could be interpreted to inhibit the free exercise
of a religion? Perhaps most importantly, how does the United States define
“religion” in a way that answers, or at least provides a basis for understanding,
these questions? In the decades since the passage of the Bill of Rights, the United
States has been seeking a satisfactory answer to these questions, primarily
through interpretation by the courts, with minor success. However, as Congress
has not enacted legislation clarifying these questions, each one that arises must
be settled on a case-by-case basis. As a result, there are numerous difficulties in
interpreting this freedom, particularly due to the potential for unequal treatment
of misunderstood or minority religions.
THE ESTABLISHMENT OF A LEGAL DEFINITION OF ‘RELIGION’ IN
THE UNITED STATES
As the Supreme Court of the United States has attempted to contend
with the loose Constitutional definition of religious freedom, it has encountered
challenges that have made it more practical to consider each issue on a caseby-case basis. Overall, the Court has interpreted the First Amendment to
guarantee citizens “two separate rights: (1) the right to live in a society where
the government does not sponsor an official religion that dictates what God
citizens must worship or what church they must attend; and (2) the right to
exercise one’s own religious faith in accordance with his or her conscience free
from governmental intrusion.”27 The majority of Supreme Court cases on the
subject of religion deal with the latter right: the Free Exercise Clause. If a citizen
feels a practice, policy, or law has violated his or her right to the free exercise
of religion, he or she may bring a lawsuit against the offending organization.
Often the most contentious cases undergo the full extent of the appeals process,
making their way to the Supreme Court. At this level, there is a chance to enact
nationwide change in the ways in which religions and religious freedoms are
perceived. Despite the frequently conservative and constructionist nature of the
Supreme Court’s decisions on religion, Reynolds v. US (1878), Sherbert v. Verner
(1963), Employment Division v. Smith (1990), and Clay v. US (1971) have been
a few of the landmark cases in which the United States has inched closer to a
definition of religion and religious freedom.28
In Reynolds v. US, George Reynolds, a member of the Church of Jesus
Christ of Latter-Day Saints—more commonly known as the Mormon Church—
generally Massimo Introvigne, Religion as Claim, in Jan G. Platvoet and Arie L. Molendijk, eds,
The Pragmatics of Defining Religion, 64 (Brill, 1999).
27 Gale Encyclopedia of Everyday Law ch Civil Rights 177 (Gale 2003).
28 Although hundreds of Supreme Court cases in the United States have striven to interpret the
First Amendment religious freedom clause, these four well represent the directions the Court can
take in doing so. Similar cases and ones that have built upon these decisions will be referenced in
the footnotes for further exploration.
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living in the Utah territory, was convicted of bigamy, a relatively common
Mormon practice that is illegal in the United States.29 Among the many issues
that this case concerned regarding NRMs and the law, the two most important
ones were jury selection and the distinction between protected religious belief
and unprotected practice. It is an understatement to say that Mormonism was
not a popular or accepted religion in the nineteenth century United States.30
This negative public opinion bled into Reynolds’s trial. One juror admitted, “I
have expressed an opinion [as to the guilt or innocence of the prisoner at the
bar’ by reading the papers with the reports of the trial,” but then claimed that
he didn’t think his opinion would influence his verdict.31 Other jurors expressed
similar views, but the court overruled the defendant’s challenge to these jurors
and they were permitted to hear the case. This reveals the impact that public
opinion on a NRM has on a citizen’s right to trial by an impartial jury. Even
though the United States often sequesters jurors in high-profile cases with the
intention of circumventing this issue,32 most potential jurors have heard of the
more prominent and controversial NRMs, and separating one’s opinion from the
decision-making process is nearly impossible. This human fallacy conceivably
extends to Supreme Court justices, though they may strive to be impartial,
proving the necessity of a definition that avoids subjectivity.
Furthermore, the Reynolds case decided that, while the government
may not infringe on an individual’s religious beliefs, it has the right to regulate
practices.33 For this reason, the Morrill Anti-Bigamy Act of 1862 was not
considered an unconstitutional law.34 As such, when George Reynolds married a
second wife in 1874 while his first was still living, his act was considered illegal,
despite the preexisting tradition of Mormon polygamy and its centrality to the
religion.35 The Supreme Court upheld Reynolds’ conviction, on the grounds
that “[a] party’s religious belief cannot be accepted as a justification for his
committing an overt act, made criminal by the law of the land.”36 The majority
opinion used Jefferson’s own words, interpreting the separation of Church and
State to mean that “Congress was deprived of all legislative power over mere
opinion, but was left free to reach actions which were in violation of social duties
or subversive of good order.”37 The Court recognized that marriage is “from
29 Reynolds v. United States, 98 US 145, (1878).
30 See Jan G. Platvoet and Arie L. Molendijk, eds, The Pragmatics of Defining at 50 (cited in note
26).
31 Reynolds v. United States (cited in note 29).
32 James P. Levine, The Impact of Sequestration on Juries, 99 Judiciare, 5 (1996).
33 Urban, New Age at 60 (cited in note 6).
34 See Davis v. Beason, 133 US. 333 (1890), which established that anti-bigamy laws did not
conflict with the First Amendment protection of religious freedom.
35 Potter v. Murray City, 760 F. 2d 1065, (10th Cir. 1985).
36 Reynolds v. United States (cited in note 29).
37 Id.
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its very nature a sacred obligation,” and asserted that polygamy is “an offence
against society, cognizable by the civil courts and punishable with more or less
severity.”38 Therefore, Reynolds and other Mormons were free to believe that
polygamy was central to their religion, but they were prohibited from acting on
this belief in the United States. This established a trend that has continued into
modern interpretation of religious freedom.
In the case of Sherbert v. Verner, the Supreme Court made progress
in defending free practice of religion. After Adeil Sherbert, a Seventh-Day
Adventist, was fired for refusing to work on Saturdays because her religion
forbade it, the South Carolina Employment Security Commission denied her
unemployment compensation on the basis because of the circumstances of
her firing. Although lower courts upheld the denial, the Supreme Court found
that “[t]he ruling force[d] her to choose between following the precepts of
her religion and forfeiting benefits, on the one hand, and abandoning one of
the precepts of her religion in order to accept work, on the other hand” and
reversed it on the grounds that the government may not “penalize or discriminate
against individuals or groups because they hold religious views abhorrent to the
authorities.”39 The majority opinion denied popular claims that this established
Seventh-Day Adventism as a state religion, as well as claims of favoritism.
Rather, they confirmed their decision was within the bounds of Labor and
Employment Law, which states that a state: may not constitutionally apply the
unemployment eligibility provisions so as to constraint a worker to abandon his
religious convictions respecting the day of rest. No state may exclude individual
Catholics, Lutherans, Mohammedans, Baptists, Jews,
Methodists, nonbelievers, Presbyterians, or the member of any other faith because of their faith,
or lack of it, from receiving the benefits of public welfare legislation.40
Simply because Sherbert’s day of rest on Saturday differed from the mainstream
Christian view of Sunday rest did not mean she could reasonably be denied
unemployment compensation.41
Sherbert v. Verner resulted in the “Sherbert test” to determine the
legitimacy of denying unemployment compensation. In order to justly deny
unemployment compensation, the court must first establish “1. whether the
person has a claim involving a sincere religious belief, and 2. whether the
government action is a substantial burden on the person’s ability to act on that
belief. Secondly, the government must prove that: 1. it is acting in furtherance of
a ‘compelling state interest;’ and 2. it has pursued that interest in the manner least
38 Id.
39 Sherbert v. Verner, 374 US 398 (1963).
40 Id.
41 For further reading on unemployment compensation and religion, see Judson Mills v. South
Carolina Unemployment Commission, 204 SC 37, 28 S.E. 2d 535 (1944) and Lemon v. Kurtzman,
403 US 603 (1971).
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restrictive, or least burdensome, to religion.”42 The Supreme Court established
this test to ensure and broaden the Free Exercise Clause of the First Amendment.
Despite being infrequently utilized, it held until its foundation was questioned in
the 1990 Supreme Court case Employment Division v. Smith.
In Employment Division v. Smith, two employees of a drug rehabilitation
center who were members of the Native American Church were fired for their
sacramental use of peyote, and denied unemployment compensation by the
Employment Division of Oregon.43 The state Supreme Court overturned the
denial on the grounds that prohibiting the religious use of peyote violated the
Free Exercise Clause of the First Amendment.44 However, the Supreme Court of
the United States reversed the decision, ruling that the state law was not aimed at
promoting or restricting religious beliefs, so the employees’ use was prohibited,
and they could consequently be denied unemployment compensation. Justice
Antonin Scalia’s majority opinion concluded that “generally applicable, religionneutral laws that have the effect of burdening a particular religious practice need
not be justified by a compelling governmental interest,” essentially reversing
movement towards a broader interpretation of the Free Exercise Clause and
freedom of religious practice.45 Part of the Court’s reasoning for exempting a
compelling government interest was that the nation
cannot afford the luxury of deeming presumptively invalid, as applied
to the religious objector, every regulation of conduct that does not
protect an interest of the highest order... It may fairly be said that
leaving accommodation to the political process will place at a relative
disadvantage those religious practices that are not widely engaged in;
but that unavoidable consequence of democratic government must be
preferred to a system in which each conscience is a law unto itself or
in which judges weigh the social importance of all laws against the
centrality of all religious beliefs.”46
Although the majority opinion acknowledges that this factor of their decision has
the potential to negatively impact minority religions, they included it anyway,
proving the need for an explicit definition of religion that is not subject to the
beliefs of whoever sits on the bench. The more liberal justices joined together
on a dissenting opinion that stated in part that “a state statute that burdens the
free exercise of religion…may stand only if the law in general, and the State’s
refusal to allow a religious exemption in particular, are justified by a compelling

42 Sherbert Test Law and Legal Definition (US Legal), archived at https://definitions.uslegal.com/s/
sherbert-test.
43 Employment Division v. Smith, 494 US 872 (1990).
44 Id.
45 Id (Scalia).
46 Id.
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interest that cannot be served by less restrictive means.”47 If that dissent were
the majority and the ruling of the Court, free practice of religion could have
been expanded, as states would be required to prove a compelling interest for
restricting a practice, or to have less restrictive laws that permitted a practice
if one had a compelling religious excuse.. However, as it stands, states possess
the ability, but not the requirement, to accommodate illegal actions if they are
performed for religious purposes. This decision provides a path for unequal
treatment of religious groups on a state level, as the state decides whether or
not to enforce laws on religious groups, a dangerous notion that will likely be
brought before the courts again.
The long-lasting consequences of Employment Division v. Smith lie in
its impact on the validity of the Sherbert test and its lack of explicit protection
of religious practice. The claimants argued that, under the decision of Sherbert
v. Verner, they were entitled to unemployment compensation, because “a
State could not condition the availability of unemployment insurance on an
individual’s willingness to forgo conduct required by his religion.”48 Employment
Division v. Smith essentially narrowed the scope of the Sherbert decision,
because it claimed that the Sherbert test “is inapplicable to an across-the-board
criminal prohibition on a particular form of conduct,” and instead only concerns
“state unemployment compensation rules that condit[ion] the availability of
benefits upon an applicant’s willingness to work under conditions forbidden by
his religion.”49 Since the employees violated an across-the-board drug criminality
law that happened to restrict their religious practice, instead of a law that
directly prohibited their religious practice or denied compensation based on their
religion, the Supreme Court ruled that the denial of compensation was legal and
did not violate the free exercise clause of religious freedom. This case set the
precedent for states to make laws that may contradict a religious belief so long
as “prohibiting the exercise of religion… is not the object of a tax, but merely
the incidental effect of a generally applicable and otherwise valid provision.”50
The states may then enforce such laws to limit religious practice. Despite this
decision’s potential for it to be a widely-applicable case regarding the use of a
contentious, illegal drug which several traditions consider sacred, the Supreme
Court failed to make a decision on whether the use of peyote was a federally
protected religious practice, preferring instead to continue allowing the states to
decide and to only take cases that can narrowly interpret religious freedom.
Unlike the previous three cases, Clay v. US deals with sincerity of
religious belief and the Court’s evaluation of it rather than action or employment.
47
48
49
50

Employment Division v. Smith (cited in note 43).
Id.
Id.
Id.
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Cassius Clay, later known as Muhammed Ali, applied for conscientious objector
status to the Vietnam War.51 The law states that the potential conscientious
objector “must show that this objection is sincere,” followed by the stipulation
that “the Selective Service System must be concerned with the registrant as an
individual, not with its own interpretation of the dogma of the religious sect, if
any, to which he may belong.”52 In the lower courts, Clay’s claim was denied
“without a statement of reasons.”53 The courts affirmed that Clay’s unwillingness
to be drafted was based on his religious training, and they also determined that
his beliefs were “sincere,” the second tenet of the test. However, because he
stated a willingness to participate in a war commanded by God, but not the
Vietnam War, he failed to satisfy the third tenet, of being opposed to war in any
case, and thus his objector status was denied. When Clay refused to step forward
at his swearing-in ceremony, he was arrested for draft dodging. He appealed his
conviction up to the Supreme Court.
When Clay’s case made it to the Court, his conviction was reversed,
although again the Supreme Court failed to make an over-arching statement on
religion and conscientious objector status. Many technicalities went into the
Court’s decision, but ultimately the majority opinion stated that “There is no
dispute that petitioner’s professed beliefs were founded on basic tenets of the
Muslim religion as he understood them.”54 A concurring opinion affirmed this
ruling on the grounds of the First Amendment Free Exercise Clause. Although
the case was ultimately ruled in Clay’s favor and he was excused from the draft,
it created at least as many problems as it solved.
A few undecided or problematic factors rest in the Clay v. US decision.
Most obviously, the Supreme Court refused to acknowledge that members of
the Nation of Islam as a whole could be exempted from the draft on the basis of
their religious belief, preferring instead to set the precedent for decisions to be
made on an individual basis, as in the peyote case. While this position can be
understood as a way to prevent any citizen from taking advantage of both law
and religion simply for the purpose of avoiding conscripted military service, the
Court still missed an opportunity to move towards defining religion in a way that
precludes human judgement and error. Secondly, this decision rests in Clay’s
Islamic beliefs, presupposing that every appeal will be made on the basis of an
existing, well-recognized, and accepted religion, which may not always be the
case with a NRM. Finally, the tenets for recipients of conscientious objector
status contain a “sincerity” clause,55 which is problematic because there is
51 Clay v. United States, 403 US. 698 (1971). For more cases on conscientious objector states, see
United States v. Seeger 380 US 163 (1965) and Welsh v. United States, 398 US. 333 (1970).
52 Id.
53 Id.
54 Id.
55 David K. Wiggins, 2 Sport in America ch 14 “Victory for Allah: Muhammad Ali, the Nation of
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hardly a proper or established way to determine one’s sincerity in a belief.56
In Clay’s case, the FBI interviewed his family and friends, and during the
trial heard “testimony from the petitioner’s mother and father, from one of his
attorneys, from a minister of his religion, and from the petitioner himself,”
which led to the conclusion that Clay “was sincere in his objection on religious
grounds to participation in war in any form.”57 However, the resources that went
into this investigation can hardly be considered widely available to the lowest
levels of government, where the majority of cases are heard. While the judge
of Clay’s sincerity decided in his favor, in judgements of Mormon authenticity
in the late nineteenth century, judges were often influenced by propaganda,
misinformation, and fear of the unknown surrounding Mormonism.58 This
continues to be a problem with NRMs; if a person was attempting to judge the
sincerity of a Scientologist’s religious beliefs, per se, it would be exceedingly
difficult to ensure that they were not influenced by satire, media coverage, and
misinformation surrounding the movement. Therefore, any definition of religion
containing a “sincerity” or “authenticity” clause to be judged by a layperson is
inherently problematic, as one’s biases may influence his or her interpretation.
These court cases reveal the difficulty of defining religion and the
Supreme Court’s reluctance to do so. While the Reynolds case confirmed the
government’s ability to regulate religious action as long as it did not impede
belief, the Sherbert case demonstrated a circumstance in which religious practice
was protected, and the Employment Division case qualified that protected practice
did not include criminal behavior. Clay then protected a religious belief-turnedpractice that violated the law, and raised issues about the sincerity of religious
belief. Often, cases surrounding religion subtly contradict one another based on
the nuances of the case. As objective as a judge may try to be, he or she may
unconsciously internalize media and public opinion and therefore cannot be
entirely without bias. These traits problematize the current American method of
determining and defending the First Amendment protection of religious freedom
on a case-by-case basis, contributing to the case for developing a definition of
religion that the United States can uniformly apply to this American right.
While the Supreme Court has considered religious belief and practice
on a case-by-case basis, the Internal Revenue Service (IRS) possesses a list
of traits any group applying for tax-exempt religious status must satisfy.59 The
IRS chose these fourteen elements to evaluate groups’ claims “to determine
Islam, and American Society” (Human Kinetics 2009).
56 See generally Engels v. Vitale, 370 US 421 (1962), Theriault v. Silber (5th Cir. 1974), Remmers
v. Brewer, 361 F. Supp. 537 (SD Iowa 1973), and Dobkin v. District of Columbia, 194 A.2d 657(DC
1963).
57 Clay v. United States (cited in note 52).
58 Urban, New Age at 56 (cited in note 6).
59 Tax Guide for Churches and Religious Organizations at 33 (Internal Revenue Service 2015).
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whether an organization is considered a church for federal tax purposes.”60 These
traits include “distinct legal existence; recognized creed and form of worship;
definite and distinct ecclesiastical government; formal code of doctrine and
discipline; distinct religious history; membership not associated with any other
church or denomination; organization of ordained ministers; ordained ministers
selected after completing prescribed courses of study; literature of its own;
established places of worship; regular congregations; regular religious services;
Sunday schools for the religious instruction of the young; [and] schools for the
preparation of its members.”61 Following this extensive list, a disclaimer reads:
“The IRS generally uses a combination of these characteristics, together with
other facts and circumstances.”62 These traits contain Judeo-Christian language
that may appropriately define Catholicism and Protestantism as religions, but
could easily exclude religious groups with Eastern or non-traditional origins.
Even Jewish temples, which would fit many of these categories, may have their
“schools for the religious instruction of the young” on a Saturday, and many
Catholic Churches have Confraternity of Christian Doctrine (CCD) classes as a
weekday after-school program.
Furthermore, this definition tacitly excludes NRMs. Although a NRM
may have roots in an existing tradition, it likely lacks a distinct religious history
as a product of its recent development. More spiritual or fluid movements may
lack a rigid establishment of ecclesiastical government, religious services, or
ordained ministers. Much like the issue with authenticity or sincerity clauses, the
IRS fails to detail by whom the creed and form of worship must be “recognized,”
or how to determine the “legal existence” or an organization. Although some
details of this definition can be useful in distinguishing a “church” from a secular
organization that should not be afforded the same tax exemptions intended for
legitimate religious organizations, the IRS’s definition is too narrow and JudeoChristian to be useful on a broader, legislative scale.
THEORETICAL APPROACHES TO DEFINING RELIGION
Governing bodies and religious theorists across the globe have struggled
to define religion and religious freedom for centuries. Defining religion is
notoriously challenging, as there are exceptions and objections to every
definition. In a departure from traditional religious theorists, many post-modern
theorists have moved away from the idea that religions can be exactly defined
and categorically understood.63 Three perspectives stand out in the attempt
to derive a definition that can be applied legally in the United States: those
60
61
62
63
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Id.
Pals, ed, Introducing Religion ch Introduction xxii-xxvi (cited in note 5).
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belonging to Max Müller, Edward Said, and Emile Durkheim. While Müller’s
and Said’s definitions can assist a theorist in maintaining an objective and
respectful method of considering religion, Durkheim’s definition exemplifies the
problems that arise if religion is regarded too narrowly.
Historically, there were two distinct approaches to determining the
legitimacy of religion. To David Hume and his school of thought, science was the
only way by which to understand the world and the only means of understanding
the nature of the universe and God.64 In contrast, Friedrich Schleiermacher
based his understanding of religion on feeling and intuition, believing that
every man could achieve an understanding of the universe via his own personal
path.65 Serving as a synthesis of the popular scientific tradition of Hume and
the feeling- and intuition-based understanding of religion of Schleiermacher,
Müller’s definition of religion can assist American institutions in differentiating a
religion whose freedoms should be protected from a group of false practitioners
attempting to gain benefits through illegitimate or insincere beliefs. Müller
channeled his frustration with contemporary informal approaches to the study of
religion into an attempt to formulate an objective, scientific approach. His twostep process involves first gathering verified primary-source data about religions
within their original context and studying the language its practitioners use to
achieve the most accurate interpretation of the semantics of its doctrine. The
“comparative study of religions,” as Müller named this step, is key because “all
higher knowledge is acquired by comparison, and rests on comparison.”66 After
attaining understanding of the texts themselves, the scholar can comprehend the
theoretical theology of the movement (i.e., the common universal theology of
engagement with the infinity). Using these steps, Müller then devised a two-part
definition of religion. First, it involves “a body of doctrines handed down by
tradition, or in canonical books.”67 Second, religion results from “a mental faculty
or disposition, which… enables man to apprehend the Infinite.”68 He also held
that religious theorists must be careful not to judge or rank religions, because
each holds tenets of the universal religion that a scholar can discover when he or
she studies it properly.
The greatest benefit of the American government utilizing Müller’s
definition of religion to qualify NRMs for their constitutional freedoms would
be that it is a clearly-defined and widely-accepted understanding of religion.
Additionally, this definition is especially useful in avoiding the human
64 David Hume, Principal Writings on Religion: Including Dialogues Concerning Natural Religion
and The Natural History of Religion (Oxford 1998).
65 Friedrich Schleiermacher, On Religion: Speeches to Its Cultured Despisers (Kegan Paul, Trench,
Trübner, & Co., Ltd. 1893) (John Oman, trans).
66 Müller, Introduction to the Science of Religion at 9 (cited in note 3).
67 Id at 19.
68 Id at 13.
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subjectivity and judgement error previously discussed, as studying the movement
using Müller’s method of collecting data would theoretically allow lawmakers
to remove any preconceived notions of “cults” or “brainwashing” that could
be harmful to the study of these potential religions.69 Müller himself addressed
the necessity of a comparative study of religion to dispel the fear that new
movements may cause.
However, Müller’s definition could also be harmful to religions that
are not well-understood or studied. Although many NRMs have their roots
in an existing tradition, often this is more complicated than being a simple
“body of doctrine handed down by tradition. The reason these movements are
so contentious is because they are often a significant break from tradition, a
combination of multiple traditions, or involve texts that some may not perceive
as legitimate (e.g., Joseph Smith’s The Book of Mormon70). Perhaps more
importantly, this definition of religion will always be subjected to one of the
major criticisms of Müller’s approach: nobody can ever fully escape their own
cultural, societal, and personal perspective. Edward Said attempted to provide a
solution to this issue.
In Orientalism, Edward Said problematized the way the West has
characterized discourse of Eastern cultures through a colonial lens. His
postcolonial perspective critiqued the habit of Western academia to present
“the Orient” through the “relationship of power” that the West brings, whether
consciously or not.71 Representation matters no matter what topic a researcher
is exploring and explaining, and every person is influenced by his personal
background and perspective, as well as that of his perceived audience. Said
presented a two-part methodology for studying religion: “strategic location,
which is a way of describing the author’s position… and strategic formation,
which is a way of analyzing…the way in which groups of texts…acquire mass,
density, and referential power among themselves and thereafter in the culture at
large.”72 Therefore, as Said suggested, anyone attempting to define religion must
not only be explicitly aware and mindful of his preconceived notions, prejudices,
background, and history, but he must also become intimately familiar with the
context in which each individual religious movement arises. Thorough study, as
69 Scholars who study new religious movements reject popularly-used terms like “cult” and
“brainwashing.” These terms carry negative, bigoted connotations that have led to violent reactions
in the past (e.g. the conflict involving the Branch Davidian complex in Waco, TX, in 1993). They
also remove the element of free thought that goes into joining a religion, and they dehumanize
the members of the new religious movement. Instead, scholars use the term “New Religious
Movement,” which is used throughout this paper.
70 Mormons claim this book as doctrine which God miraculously revealed to Smith in the 1820s.
Many mainstream Christians reject the legitimacy of the Mormon belief in continuing revelation,
instead claiming that the Word of God ends with the Bible.
71 Said, Orientalism at 5 (cited in note 4).
72 Id at 20.

97

PENN UNDERGRADUATE LAW JOURNAL

the first part of Müller’s exploration of religion demands, must occur before a
universal definition can be applied to any movement, and this study must be done
with an awareness of the researcher’s biases.
Unfortunately, theorists like Emile Durkheim who have attempted to
define religion have failed on one or both of Said’s fronts in establishing their
definition. Durkheim approached religion from a sociological perspective,
which can be useful in judging religion’s interaction with culture and other
aspects of life, but can fail to grasp the depth of a tradition. In The Elementary
Forms of Religious Life, Durkheim defined religion as “a unified system of
beliefs and practices relative to sacred things, that is to say, things set apart and
forbidden—beliefs and practices which unite into one single moral community
called a Church, all those who adhere to them.”73 This definition is problematic
due to its focus on taboos and morality and his Judeo-Christian perspective. His
Judeo-Christian perspective is reflected in calling the community a “Church.”
Conceivably, a group which calls its community a “Synagogue” or “Mosque”
may not qualify as a religion under Durkheim’s definition. As with the IRS’s
definition, it is unclear whether traditional Christian language is semantic or
would exclude non-Christian religions from legal status. Despite this issue, the
first part of Durkheim’s definition works well from a universal perspective—all
religions have beliefs and practices, and all make a distinction between the sacred
and profane. However, he assumes that something sacred must be “set apart and
forbidden.” While perhaps some traditions make their sacred objects forbidden or
taboo, others revere and engage deeply with them as a part of their practice. For
example, in Catholicism, when the Eucharist becomes the literal body and blood
of Jesus, it is certainly sacred, but not at all forbidden.
Finally, Durkheim erred in his assumption that all religions create moral
communities. This raises question as to whether religions create morality or are
created from them, and if morality can exist without religion. It is also subject
to issues of perspective. If a Western man sees a Muslim woman in a burqa, and
knows that is part of her religious tradition, yet sees it as oppressive and immoral,
can he assert that her religion creates an immoral community and thus is not a
religion? What is moral to one community may be immoral to another. Morality
is inherently subjective and requires value judgements, which no definition of
religion should impose due to the fallacious nature of humanity as discussed
previously. This precludes the inclusion of morality in defining religion.
Max Müller, Edward Said, and Emile Durkheim have all contributed to
the vast volumes of theories on the nature and boundaries of religions. While
Müller took a liberal approach to studying religion, his methodology lacked the
objectivity and awareness of perspective that Said’s post-colonialist critique
attempted to remedy through his methods of strategic location and formation.
73 Pals, ed, Introducing Religion at 106 (cited in note 5).
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Although Durkheim drew from the Western perspective Said criticized, he
provided a concrete definition of religion that contains some helpful foundational
ideas. Despite the insight these scholars have provided, none have proposed a
definition of religion that can be used by itself in the United States to justify
and make explicit the “religious freedom” the country claims to provide to its
citizens.
AN APPLIED DEFINITION OF RELIGION FOR THE UNITED STATES
Taking into consideration the writings of the Founding Fathers, the
decisions of the Supreme Court, and the ideology of religious theorists, I propose
the following definition of religion for legal use in the United States: Religion
is a body which (1) makes a distinction between the sacred and the profane, (2)
adheres to an expressed body of beliefs, (3) includes practices related to the
beliefs, and (4) establishes a community surrounding the beliefs.
In order to confirm that a group or organization makes a distinction
between the sacred and the profane, I must explain what constitutes each of
these categories. The twentieth-century religious historian Mircea Eliade gives
a concrete evaluation of sacred and profane. According to him, the profane
constitutes the aspects of ordinary human earthly life, while the sacred transcends
human nature.74 This distinction between the sacred and profane can manifest
itself in a variety of ways, allowing a broad application useful for adapting the
definition of religion to a multitude of cultural differences. For Christians, the
sacred can be understood as God, the Trinity, communion, confession, revelation,
or any experience that transcends the realm of ordinary human existence. For
Hindus, the practice of yoga or asceticism is an attempt to enter the realm of the
sacred. To give an example from a NRM, the Peoples Temple posited Divine
Socialism as their higher authority, the ideal to which they strove.75 While for
many traditions the sacred realm involves a God or authority that transcends
human reality, for others this realm may be a more abstract experientially-based
understanding, like the theologian Rudolf Otto described as a sense of the
“numinous:” “a perception of what we may call ‘something there.’”76 This part
of the definition also relates back to Müller’s definition, in that it incorporates the
apprehension of the infinite, and it applies universally to religions by lacking the
bounds of other definitions that incorporate the wording of a god, gods, or some
Ultimate Truth. By including this broader interpretation of religious experience,
this definition of religion incorporates a greater variety of traditions than simply
requiring inclusion of a “God” or transcendent authority could.
74 Pals, ed, Introducing Religion ch 9 “Religion as Response to the Sacred” at 275 (cited in note 5).
75 David Chidester, Salvation and Suicide: Jim Jones, The Peoples Temple, and Jonestown
(Indiana 2003).
76 Pals, ed, Introducing Religion ch 7 “Religion and the Sense of the ‘Numinous’” at 214 (cited in
note 5).
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The second and third requirements of this definition are relatively
standard in the field of theology. Each tradition must possess both beliefs and
practices followed by a cohesive unit.77 Lacking a categorization of beliefs and
practices enables the definition to accommodate a variety of religious groups.
These beliefs may be contained in an expressed doctrine or set of texts, like the
Jewish Torah, the Christian Bible, the Hindu Upaniṣads, the Latter-Day Saints’
Book of Mormon, or the Nation of Islam’s Message to the Blackman of America,
or they may be orally transmitted and loosely interpreted, like in Spiritualism or
Transcendental Meditation. These beliefs then evolve into physical practices or
rituals. Whether it be good works, meditation, baptism, pilgrimage, or prayer,
every religious group has some method of translating belief into practice. As
long as multiple sources (e.g., scholarly research, religious texts, community
members) confirm the existence of beliefs and practices in a religion, the tradition
can satisfy these two aspects of the definition of religion. Multiple sources are
important, as they prevent the development of a “religion” solely for the purpose
of receiving the benefits of religious freedom. If a group’s beliefs and practices
are studied in scholarly sources or confirmed by outside resources and research,
that helps legitimize the movement in a relatively unbiased way. The categories
of beliefs and practices provide for a cohesive, yet accommodating, definition of
religion, as groups can qualify no matter how organized or explicit their theology.
The final requirement for a defined “religion” is the presence of a
community. The beliefs of one person may be a sort of personal philosophy,
but by this definition would not constitute a religion. However, when a group
forms around the philosophy and creates an environment to share beliefs,
engage in practices, and support one another, then the philosophy can become
a religion, so long as it still satisfies part one of the definition, that the beliefs
make a distinction between the sacred and profane, as described above. Some
communities will be easier to delineate than others; having a central church,
temple, or mosque is easier to understand as a community than a globally
dispersed group that shares ideas through the Internet, for example, but the
former does not preclude the religious legitimacy of the latter. The experience
within each community may vary between people, and those outside the
community may perceive it positively or negatively, but a community must exist
in order for a system of beliefs and practices to become a bona fide religion.
To confirm the applicability of this definition, I will apply it to a rather
77 Practices may be interpreted as rituals, or ways in which a religious group acts upon their
beliefs. They may also be ways which the belief dictates that its members ought to interact with the
outside world. The decisions in Reynolds v. US and Employment Division v. Smith may prevent the
group from acting out their practices. This is an issue entirely its own and should be dealt with as
such. However, the key component of this aspect of the definition is that the group has established
practices that correlate with their beliefs; whether they comply with federal and state law, and
whether they are acted upon or not because of this complication, is irrelevant to the definition.
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contentious NRM, the Church of Scientology. Scientology was granted the tax
exemptions the IRS provides to “churches” in the 1970s, but these were soon
revoked. These exemptions were regranted in 1993.78 What follows is an analysis
of Scientology by the definition of religion provided above: (1) Scientology
posits that “Man is an immortal spiritual being. His experience extends
well beyond a single lifetime.”79 By identifying an immortal spirit that lasts
beyond the human experience and also through the identification of a Supreme
Being, Scientology elucidates a distinction between the sacred and profane.
Conveniently, the Scientology official website includes a section specifically
labelled “Beliefs and Practices.” This lists an extensive creed, followed by
descriptions of the practices of auditing and dianetics.80 As mandated by the
definition, these beliefs and practices have been confirmed by multiple sources.81
Finally, the group has established a community that spans the globe. A plethora
of members’ testimonies populate the Church of Scientology’s personal website
as well as the Internet more generally, and devout celebrity members like Tom
Cruise and John Travolta affirm their membership in the community without
fail.82 Some of the more mysterious and non-traditional aspects of Scientology
have sparked debate worldwide, and countries including Germany and France
have struggled with whether or not to define Scientology as a religion.83
However, if America values religious freedom, then despite public opinion about
the movement,84 it should be afforded the free expression of its religion by this
definition.
Cultural differences, theological arguments, and outsider
misunderstanding will always impair the ability to develop a definition of
religion that suits every diverse tradition that exists on Earth. However, this
definition succeeds in separating a religious group from a philosophical, political,
or otherwise secular one, which is important for establishing a legal definition
78 The IRS delayed their decision due to Scientology’s “lack of ritual and prayer, financial
structure resembling that of a rich multi-national corporation, services sold for a quid pro quo fee,
and the freedom Scientologists have of maintaining their allegiance to other religions or churches.”
See Jan G. Platvoet and Arie L. Molendijk, eds, The Pragmatics of Defining at 58 (cited in note 26)
79 See What is Scientology? (Church of Scientology International), available at https://www.
scientology.org/faq/background-and-basic-principles/what-is-scientology.html.
80 See id.
81 See, for example, See Roy Wallis, The Road to Total Freedom: A Sociological Analysis of
Scientology (Columbia 1976); J Gordon Melton, Studies in Contemporary Religions: The Church of
Scientology (Signature Books 2000); and Hugh Urban, The Church of Scientology: A History of a
New Religion (Princeton 2013).
82 Urban, New Age at 135 (cited in note 6).
83 Jan G. Platvoet and Arie L. Molendijk, eds, The Pragmatics of Defining at 42 (cited in note 26)
84 A lot of negative opinion about Scientology stems from its celebrity status and unfavorable
press. It is hard, perhaps even impossible, to distance the objective study of this movement from the
popular testimony of celebrity defectors, like that in Leah Remini’s television series “Scientology
and the Aftermath” (2016).
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of religion that falls within the recommendations of the Founding Fathers, while
also accommodating the NRMs that have developed in modern America. While
the definition is inclusive and culturally-sensitive, it is stringent enough to
differentiate a religion seeking protection of its freedom of belief from a group
seeking to take advantage of the legal benefits afforded to religions in America.
These advantages overwhelm any foreseeable errors in the definition, and can
succeed in establishing a more egalitarian method of evaluating religions in the
United States.
CONCLUSION
Religious theorists have long struggled to define religion, with some
attempting to withhold judgements, while others enforced their own ideas
of morality on minority or foreign religious traditions. The United States
of America claims religious freedom as a fundamental right, but founding
documents failed to establish what qualifies as religion, nor could they have
foreseen the establishment and growth of NRMs. When the United States
government deals with issues of religious freedom on a case-by-case basis
through the courts, it allows for the limitation of religious freedom because of
biases, misinformation, and the influence of public opinion. This was especially
prevalent in cases surrounding Mormonism, and it continues to be an issue as
NRMs attempt to gain federally-recognized religious status. Many definitions of
religion can be problematic because they include an “authenticity” clause, which
can be subject to human error and prejudice.
Attaining a full understanding of the complexities and semantics
of religious traditions, in line with Müller’s method, provides for a way of
bypassing the authenticity clause, while ensuring sincerity. One may obtain a
universal definition of religion by being aware of one’s own perspective and
taking every precaution to discount it. The definition of religion provided in this
article is not without flaws, nor does it attempt to be applicable in every situation
that requires a religion to be defined; rather, it strives to provide an understanding
of how the United States can provide due protections to religions as granted
in the Bill of Rights. By having an explicit outline of what legally constitutes
a religion, the United States can avoid any bias or misunderstanding based on
human fallacy. This definition also provides for the legal inclusion of NRMs,
which have arisen in the United States precisely as a product of the freedom
of religion it grants to its citizens; this has been confirmed by the definition’s
application to the Church of Scientology. Because this definition is inclusive
without being too broad, and because it is based in the history and culture
surrounding religious freedom in the United States, it is best suited to provide a
legal basis by which groups claiming religious freedom can be evaluated through
an egalitarian and technical method that prevents the influence of human bias and
unfair treatment of minority groups.
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ARTICLE
A NECESSARY MEANS TO PROTECT ALREADY
LEGAL ENDS: A DEFENCE OF VICTORIA’S SAFE
ACCESS ZONES
Thomas Hvala, Monash University
_________________

INTRODUCTION
The Public Health and Wellbeing Amendment (Safe Access Zones)
Act 2015 (Vic) (SAZA) was assented to on December 1, 2015. The legislation,
which introduces safe access zones in Victoria, reinforces the right for women to
have protected and unfettered discretion when deciding if they need an abortion.
Internationally, similar legislative protections have been “unmasked as illegitimate,
or at least challenged and cast [as] suspicio[us]”.1 Preempting similar developments
in Victoria, this essay will explore three approaches to argue in favour of the safe
access zones. First, the access zones protect women from considerable harm
whilst making clear to anti-abortion protesters that the intimidation of women
is unlawful. Second, the buffer zones accord with international human rights.
Third, the legislation strikes a delicate but appropriate balance between affording
women access to reproductive health care and limiting the rights of others within
a constitutional framework. Hence, albeit contentious, Victoria’s buffer zone
legislation ensures women’s unqualified access to reproductive health care is
protected.
CONTEXT
Before defending the buffer zone legislation, it is important to consider the
circumstances preceding the enactment of the SAZA. The introduction of Victorian
buffer zone legislation stems predominantly from the experiences of the East
Melbourne Fertility Control Clinic (FCC). The FCC provides abortion services in
addition to the treatment of miscarriages, vasectomies, contraception advice and
other general sexual health services.2
In religious and ideological opposition, individuals from the group known
as Helpers of God’s Precious Infants have gathered outside the clinic to protest
for more than 20 years.3 A previous letter of complaint sent from the FCC to
the Melbourne City Council (MCC) catalogued witness statements detailing the
1 Joshua C Wilson, Sustaining the State: Legal Consciousness and the Construction of Legality in
Competing Abortion Activists’ Narratives 36 Law & Social Inquiry 455, 469 (2011).
2 Fertility Control Clinic v Melbourne City Council 47 VR 368, 369 (High Ct of Austr 2015), [1]
(FCC v MCC); Paige Darby, Research Note on Exclusion Zones in Australia – Update (Research
Note no 8, Parliamentary Library, Parliament of Victoria, 2015) 2.
3 See FCC v MCC, 47 VR 368, 369, 1.
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protesters’ vindictive and violent behaviour.4 Dean and Allanson note that protesters
“targeted children as young as four years of age”, stating “[y]our mummy is going
to kill your baby brother or sister…”.5 Additionally, FCC staff have been called
“murderers” and told they are “wearing red today — the colour of the blood of the
babies [they] kill”.6
In response, two bills were put to the Parliament of Victoria for debate.7 The
Australian Sex Party’s Fiona Patten introduced the Public Health and Wellbeing
Amendment (Safe Access) Bill 2015 on August 18, 2015.8 The bill introduced a
new offence of engaging in prohibited behaviour within safe access zones.9 Despite
its strength, the government reintroduced the bill with stronger enforceability and
administrative provisions on October 22, 2015.10
For the purposes of this paper, it is important to note four key differences
between the first and second bill. First, the government bill introduces safe
access zones around “premises at which abortions are provided”, as opposed to
premises that provide “reproductive health services”.11 This narrower scope makes
certain that the zones do not apply to pharmacies or other locations that provide
contraceptive services other than abortion.12 Second, the government bill provides
a narrower definition of “prohibited behavior”, restraining behaviour that is
“reasonably likely to cause distress or anxiety”.13 The different definition ensures
4 Id at 15. The behaviour of protesters includes:
[S]tanding outside the Clinic every day for more than 20 years from Monday to Saturday inclusive
in numbers from three to 12 persons with 50 to 100 persons once per month; approaching
women apparently coming to the Clinic, imposing their presence even when clearly
unwelcome; harassing women entering or leaving the Clinic, engaging in arguments with the
women and passers-by; attempting to block women’s entry to the Clinic; blocking the footpath
outside the Clinic; entering the laneway that runs along the side of the Clinic to follow patients
or stand and pray, sing and shout outside the Clinic’s consulting rooms; jostling and striking
people passing the area and entering the Clinic; making offensive, frightening and misleading
statements to patients and staff; engaging in loud singing, praying and shouting, clearly audible
in the Clinic; intimidating and harassing patients of the Clinic, with the effect of deterring
patients from attending the Clinic; and causing significant injury to the personal comfort of staff
members, patients and others.
5 Rebecca Elizabeth Dean and Susie Allanson, Abortion in Australia: Access Versus Protest 11
Journal of Law and Medicine 510, 511 (2004).
6 Id.
7 FCC v MCC, 47 VR 368, 369, 1; Darby, Parliament of Victoria at 2-3 (cited in note 2).
8 Victoria, Parliamentary Debates, Legislative Assembly, 22 October 2015, 3975 (Jill Hennessy).
9 FCC v MCC, 47 VR 368, 369, 1; Darby, Parliament of Victoria at 2-3 (cited in note 2). Although
other provisions — including the prohibition of the recording of individuals accessing the FCC — are
important, this paper will predominantly focus on behaviour directly related to the protests.
10 Id.
11 Id.
12 Explanatory Memorandum, Public Health and Wellbeing Amendment (Safe Access Zones) Bill
(Vic) cl 5. 2015.
13 FCC v MCC, 47 VR 368, 369; Darby, Parliament of Victoria at 2-4 (cited in note 2).
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that communication pursued in good faith is not unlawful. Third, the government
bill reduces the penalty for engaging in prohibited behaviour within a safe access
zone from 500 to 120 penalty units,14 aligning the provision’s penalty with that of
other nuisance provisions.15 Fourth, the second bill explicitly limits the application
of the access zones.16 More specifically, the zones operate to “provide for safe
access … so as to protect the safety and well-being and respect the privacy and
dignity of … people accessing the services”.17 These purposes are reinforced by
a principles provision making clear that the zones are designed to promote the
public’s legal right to access health services.18
Within Australia, Victoria was neither the first nor the most recent Australian
state to introduce safe access zones around abortion clinics. Tasmania introduced
buffer zone legislation within its broader legislative abortion reform in 2013.19
More recently, the Australian Capital Territory (ACT) enacted safe access zones
on March 22, 2016.20 Safe access zones have also been established internationally,
including in the United States and Canada.21 In light of this, the analysis below will
draw parallels with Tasmania’s, the ACT’s and the United States’ safe access zone
legislation as a point of comparison where appropriate.
RATIONALISING SAFE ACCESS ZONES
Victoria’s safe access zones can be justified from two angles. First, the
legislation makes clear to anti-abortion protesters that their behaviour is dangerous
and genuinely harmful. In the same way the criminalisation of abortion contributes
to its stigmatisation,22 the protesters’ treatment of women as criminals undermines
recent efforts to characterise abortion as a health issue.23 Accordingly, Parliament
has “recognised that elements of the antiabortion movement present a standing
threat to public safety and therefore [should be] regulat[ed] … as outside of state
law”.24 Importantly, the buffer zone legislation makes clear “that antiabortion
14 Id.
15 Id at 7.
16 Id.
17 Public Health and Wellbeing Amendment (Safe Access Zones) Bill (Vic) cl 5 2015.
18 Id.
19 See generally Ronli Sifris, A Woman’s Right to Choose: Human Rights and Abortion in
Australia in Paula Gerber and Melissa Castan, eds, Contemporary Human Rights Issues in
Australia 251 (Thomson Reuters 2013).
20 Megan Gorrey, Canberra’s Anti-abortion Protesters Risk Fines as Buffer Zones Come Into
Effect, The Canberra Times (online), 21 March 2016, archived at http://www.canberratimes.com.
au/act-news/canberras-antiabortion-protestors- risk-fines- as-buffer- zones-come- into-effect20160321-gnnqnw.html&gt;.
21 Victoria, Parliamentary Debates, Legislative Assembly, 22 October 2015, 3975 (Jill Hennessy).
22 Sifris, 22 J L & Med at 904 (cited in note 19).
23 Id.
24 Joshua C Wilson, Sustaining the State: Legal Consciousness and the Construction of Legality
in Competing Abortion Activists’ Narratives 36 Law & Social Inquiry 464 (2011); Victoria,
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activists have committed acts of violence, and intimidation that do not warrant …
protection”.25 The need for such a strong legislative approach is accentuated in a
context where there is a risk that protesters may act violently as a result of their
religious duty to protect the unborn child, even if such duties are in opposition to
state law. Consequently, buffer zones makes clear to protesters that abortion is no
longer “deviant” whilst, at the same time, reinforcing societal perceptions which
view abortion as a standard medical procedure.26
Second, the legislation protects women. In the short term, the legislation
immediately stops “intimidation, harassment and intrusion of privacy [that] can
cause psychological or physical harm, especially when [women] targeted may
already be under stress or anxious”.27 Moreover, the buffer zones also prevent
harm in the long term. Women’s Health Victoria has highlighted that some FCC
patients are too afraid to return to the clinic due to their previous experiences.28
A significant harm stems from this notion if women are reluctant to approach
reproductive healthcare facilities due to the protesters, even in instances when
they do not need an abortion. It is worth noting that the potential gains afforded to
women by safe access zones also extend to other stakeholders in the community.
For instance, surrounding businesses and residents of the FCC have experienced
considerable discomfort and interference due to protests.29 Hence, the buffer zones
prevent harm both immediately and in the future, as the source of women’s and the
community’s negative experience is removed.
In response to allegations of intentionally causing harm, the Helpers
of God’s Precious Infants, alongside other pro-life organisations such as Right
To Life, have maintained that their activities are aimed at “encouragement and
assistance”.30 Moreover, members of the group “always act within the law and
Parliamentary Debates, Legislative Assembly, 22 October 2015, 3977 (Jill Hennessy). The Minister
for Health’s second reading speech explicitly reinforces this contention:
Mr Speaker, standing on the street outside an abortion clinic with the aim or effect of shaming or
stigmatising women who are trying to access a legitimate reproductive health service, or staff who
work there, is not acceptable to this government.
25 Id.
26 Sifris, 22 J L & Med at 904 (cited in note 19).
27 Rebecca Elizabeth Dean and Susie Allanson, Abortion in Australia: Access Versus Protest
11 Journal of Law and Medicine 510, 511 (2004); Women’s Health Victoria, Submission No 5 to
Scrutiny of Acts and Regulations Committee, Parliament of Victoria, Public Health and Wellbeing
Amendment (Safe Access Zones) Bill 2015, 5 November 2015, 1. The Minister for Health drew on
this submission during parliamentary debate: Victoria, Parliamentary Debates, Legislative Assembly,
12 November 2015, 4385 (Jill Hennessy).
28 See Women’s Health Victoria, Submission No 5 to Scrutiny of Acts and Regulations Committee,
Parliament of Victoria, Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015, 12
November 2015.
29 See generally Hilary Taylor, Accessing Abortion: Improving the Safety of Access to Abortion
Services in Victoria (Parliamentary Library, Victoria, 2011) 12.
30 See Victorian Law Reform Commission, Law of Abortion, Report No 15 (2008) [8.262]
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… never incite or instigate violence”.31 Members of the group Right to Life have
argued, on behalf of the whole anti-abortion movement, that even if some harm
does exist, “exposure to protesters does not … have an effect on women’s emotions
about the abortion [one] week later”.32 If substantiated, such suggestions would
undermine the need for any safe access zone, including the SAZA.
However, such claims are unpersuasive for two reasons. First, claims of
non-violence are incorrect. In 2001, protester Peter Knight killed FCC security
guard Steve Rogers.33 Knight entered the FCC with 16 litres of kerosene and
other weapons intending to kill all 15 staff and 26 patients inside.34 Notably,
Knight had protested with Helpers of God’s Precious Infants on two previous
occasions.35 Although leaders of the anti-abortion movement maintain other
protesters are “totally opposed to what he did”,36 it is difficult for such groups
to distance themselves from the repercussions of Knight’s attack. From the
perspective of anyone attending an abortion clinic, Knight’s actions have instilled
an apprehension of violence that extends to other protesters due to their shared
beliefs. Second, it is for women, and not protesters, to assert the degree of harm
caused by the protests. Research identifying the experiences of women accessing
the FCC highlights that over 85.4% of women report having seen the picketers
outside the front of the clinic.37 Further, “[o]f the 135 women who reported having
been exposed to the picketers, 132 women reported experiencing two or more
forms of exposure”.38 Consequently, women experienced considerable distress,
demonstrating higher levels of pre-abortion anxiety and … guilt, shame and
hostility.39 These experiences, attributable to the constant threat of violence and
intimidation by protesters, reaffirm the appropriateness of a legislative response.

31 Id.
32 Right to Life Australia Inc., Submission No 8 to Scrutiny of Acts and Regulations Committee,
Parliament of Victoria, Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015,
12 November 2015; Diana Greene Foster, et al, Effect of Abortion Protesters on Women’s Emotion
Response to Abortion (2013) 87 Contraception 81.
33 Paul Anderson, Deluded Pro-life Crusade Peter James Knight Kills Guard, but Wanted More
Dead after He Brought His Gun and Hatred to an Abortion Clinic in Melbourne, The Herald Sun
(online) 11 March 2014, archived at http://www.heraldsun.com.au/news/law-order/deluded- prolifecrusader- peter-james- knight-kills-guard- but-wanted- more-dead- after-he- brought-his- gun-andhatred-to- an-abortion- clinic-in-melbourne/story-fni0ffnk- 1226850504649&gt;.
34 Jamie Berry and Ian Munro, “Remorseless” Recluse Gets Life, The Age (online), 20 November
2002, archived at http://www.theage.com.au/articles/2002/11/19/1037697662403.html&gt;.
35 Jen Vuk, Rank and Vile, that’s the Charge of the Life Brigade, (The Age, Mar 17, 2014),
archived at https://perma.cc/X5PC-Q4ER.
36 Taylor, Accessing Abortion § 2.2 at 6 (cited in note 29).
37 Alexander Humphries, Stigma, Secrecy and Anxiety in Women Attending for an Early Abortion 1
(U Melbourne 2011).
38 Id.
39 Id.
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HUMAN RIGHTS APPROACHES
Second, a rationalisation of the SAZA fits within a broader human rights
discourse.40 Victoria has undergone “a movement of reproductive and sex health
law from a basis in criminal law enforcement of religious morality to a basis in
individuals’ interests in their own health and welfare”.41 This idea is demonstrated
by the Abortion Law Reform Act 2008 (Vic), which abolished common law offences
of abortion whilst also amending the Crimes Act 1958 (Vic) to permit abortion up
until a woman is 24 weeks pregnant.42 Buffer zone legislation falls within this
trend, allowing for the realisation of a more integrated and all-inclusive approach
to abortion as reflected by contemporary international human rights contexts.43
Looking to human rights contexts, the SAZA upholds a woman’s “right
44
to life; right to health;45 right to privacy/autonomy;46 right to equality/freedom
from discrimination;47 and the right to be free from torture or cruel, inhuman or
degrading treatment or punishment”.48 Although such human rights justifications
are predominantly used to justify the decriminalisation of abortion, they can
logically extend to rationalise buffer zones. The zones create an environment
where women’s rights are not only recognised, but also protected. It would be
nonsensical for Parliament to justify women’s access to abortion in an international
human rights context without the means by which women can exercise such rights.
Worse, without safe access zones, Parliament shirks its responsibility to respect,
protect and ensure it fulfils its human rights obligations in both a domestic and
40 An extensive discussion of international law and human rights is outside the scope of this paper.
See generally Ronli Sifris, A Woman’s Right to Choose: Human Rights and Abortion in Australia
in Paula Gerber and Melissa Castan, eds, Contemporary Human Rights Issues in Australia 251
(Thomson Reuters 2013).
41 Rebecca J. Cook, Bernard M. Dickens, and Mahmoud F. Fathalla, Reproductive Health and
Human Rights: Integrating Medicine, Ethics, and Law 104 (Oxford 2003).
42 Fiona Hum, Medical and Tort Injuries Against Pregnant Women in Patricia Easteal, ed, Women
and the Law in Australia 311, 320 (LexisNexis Aus 2010).
43 Maja K. Eriksson, Reproductive Freedom: In the Context of International Human Rights and
Humanitarian Law 315 (Kluwer L Intl 2000).
44 See, for example CCPR General Comment No. 28: Article 3 (The Equality of Rights Between
Men and Women), UN Human Rights Committee, 68th mtg (Mar 29, 2003), UN Doc CCPR/C/
Rev.1/Add.10; Sifris, 22 J L & Med at 901 (cited in note 19).
45 See, for example Report on the International Conference on Population and Development, UN
Population Division, (Oct 18, 1994), UN Doc A/CONF.171/13 ¶ 8.25; Sifris, 22 J L & Med at 901
(cited in note 19).
46 See, for example Karen Noelia Llantoy Huamán v. Peru, Communication No. 1153/2003, UN
Human Rights Committee, 85th mtg (Nov 22, 2005), UN Doc CCPR/C/85/D/1153/2003; Sifris, 22
J L & Med at 901 (cited in note 19).
47 See, for example Concluding Observations on Angola, UN Human Rights Committee, 108th
mtg (Apr 29, 2013), UN Doc CCPR/C/AGO/CO/1; Sifris, 22 J L & Med at 901 (cited in note 19).
48 See, for example Karen Noelia Llantoy Huamán v. Peru, Communication No. 1153/2003, UN
Human Rights Committee, 85th mtg (Nov 22, 2005), UN Doc CCPR/C/85/D/1153/2003; Sifris, 22
J L & Med at 901 (cited in note 19).
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international context.
In rebuttal, Right to Life has also drawn on human rights approaches
to criticise the buffer zones. For example, in its submission to the Parliament of
Victoria, Right to Life stated:
We trust that the Victorian Government is aware of Australia being
a signatory to the International Convention on the Rights of the Child, the
International Covenant on Civil and Political Rights (ICCPR) (articles
19–22) and the International Covenant on Economic, Social and Cultural
Rights (Section 8(1)(a)) as well as other International Instruments which
guarantee freedom of speech and assembly.49
Building upon this submission, the safe access zones introduced by the
SAZA infringe upon the protesters’ freedom of expression by denying protesters
an opportunity to articulate their opposition to abortion directly outside abortion
clinics. Thus, the SAZA violates a human right enshrined both internationally50
and domestically.51 Such claims are compelling, but only to a certain extent, as the
government can use its discretion to circumvent both international and domestic
human rights protections.52
Alternatively, the protesters’ arguments regarding human rights and
the freedom of expression may overlap with the implied freedom of political
communication (IFPC) protected by the Constitution. The IFPC has been held to
be “a necessary incident of the constitutionally prescribed system of representative
and responsible government in Australia.”53 If protected by the IFPC, arguments
49 Right to Life Australia Inc., Submission No 8 to Scrutiny of Acts and Regulations Committee,
Parliament of Victoria, Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015, 12
November 2015.
50 International Covenant on Civil and Political Rights, UN General Assembly, (Dec 16, 1966),
UN Doc A/6316 § 19; Tania Penovic and Ronli Sifris, Submission to the Tasmanian Legislative
Council Committee Government Administration A on the provisions of the Reproductive Health
(Access to Terminations) Bill 2013 9 (Monash U: Castan Centre for Human Rights Law July 2013).
51 Charter of Human Rights and Responsibilities Act 2006 (“Vic Charter”), (Vic) § 15.
52 International Covenant on Civil and Political Rights, UN General Assembly, (Dec 16, 1966),
UN Doc A/6316 § 19; Vic charter § 15.3. Section 48 of the Vic Charter may also limit the utility
of a human rights approach for protesters if “nothing in [the] Charter affects any law applicable to
abortion or child destruction.” Vic charter § 48. Regardless, the Minister for Health has preempted
any Vic Charter § 15 arguments, stating
Section 15 of the charter provides that ‘special duties and responsibilities’ are attached to the
right to freedom of expression and that the right may be subject to lawful restrictions reasonably
necessary to respect the rights and reputation of other persons or for the protection of … public
health or public morality. Further, the rights in section 15 … may be subject to reasonable
limitations…. Unfortunately, in the case of abortion, there is a long history and many instances of
persons purporting to exercise their right to free expression in ways that do not respect the rights or
reputation of others and which impact upon the public order around clinics.
53 Lange v Australian Broadcasting Corporation, 189 CLR 520, 560 (High Ct of Austl 1997);
Eleanor Jones, Implementing Protest-free Zones Around Abortion Clinics in Australia, 36 Sydney L
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revolving around freedom of expression may gain momentum if couched in
a constitutional context. However, the IFPC, like the human right to freedom
of expression, is not absolute.54 Nor are the human rights and other legislative
instruments protecting the protesters’ freedom of expression mutually exclusive to
the reproductive and human rights of women. Noting this tension, an analysis of
the constitutionality of the safe access zones is necessary.
BALANCING RIGHTS
Acknowledging the human rights implications for women and protesters
above, the possibility of a High Court challenge regarding the constitutionality
of the legislation has already been foreshadowed.55 By illustration, the Australian
Christian Lobby has recently drawn on advice from Senior Counsel to state the
SAZA is unconstitutional.56 Seeing as recent cases regarding the implied freedom
have “introduced considerable uncertainty in the operation and application of the
established tests”,57 the following analysis draws on only the most controversial
parts of the Victorian legislation according to the recent approach of the High
Court.58
A. Does the Law Burden the Implied Freedom to Politically Communicate?
In order for the safe access zones to be unconstitutional, the legislation must
first burden political communication.59 It is uncertain if communication concerning
abortion constitutes “political communication”. The Victorian provisions can be
likened to Tasmania’s as the legislation “implement[s] a content based prohibition
on communication that relates to the issue of [abortions] but only within a
specified area”.60 Hence, a geographic limitation arises, restricting the ability for
protesters to freely express their views.61 Accordingly, section 185D of the SAZA
can be characterised as a provision that merely limits the conduct associated with
Rev 169, 173 (2014).
54 International Covenant on Civil and Political Rights, UN General Assembly, (Dec 16, 1966),
UN Doc A/6316 § 19; Tania Penovic and Ronli Sifris, Submission to the Tasmanian Legislative
Council Committee Government Administration A on the provisions of the Reproductive Health
(Access to Terminations) Bill 2013 18 (Monash U: Castan Centre for Human Rights Law July
2013).
55 Sifris, 22 J L & Med at 904 (cited in note 19).
56 Australian Christian Lobby, Submission No 1 to Scrutiny of Acts and Regulations Committee,
Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015 - No 14 of 2015 2, (Nov 6,
2015).
57 James Stellios, Zine’s the High Court and the Constitution 596 (Federation 2015).
58 McCloy v New South Wales, 257 CLR 178 (High Ct of Austl 2015).
59 Id at § 18.
60 Public Health and Wellbeing Amendment (Safe Access Zones) Act 2015 § 185D; Jones, 36
Sydney L Rev at 175 (cited in note 53).
61 Penovic and Sifris, Submission to the Tasmanian Legislative Council Committee Government
Administration A at 10 (cited in note 50).
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the protests, rather than the anti-abortion messages themselves.62 However, such
arguments are unreliable for two reasons. First, “it has been directly accepted
that “abortion is a sensitive political matter”, and that religious or moralising
speech ought to be considered political communication”.63 Second, seeing as the
Commonwealth has influence over abortion funding, abortion constitutes political
communication for the purposes of the Constitution.64
Alternatively, the issue of abortion can be characterised as personal, as
opposed to political.65 If successful, the safe access zones would not infringe upon
the IFPC. It was accepted in Monis that a law “may legitimately burden political
communication if it intrudes into the “personal domain.”66 However, the Court
did not clarify whether personalised forms of communication remove the political
nature of the content.67 It may be useful to look to Justice Scalia’s dissenting
judgement in Hill v Colorado68 to explore this idea further. The judgement draws
a clear distinction between the interactions of anti-abortion protesters and women
and other general or political issues.69 The justices’ reasoning turns on the deeply
personal nature of a woman’s decision about whether to terminate a pregnancy.70
The decision is one of “the most intimate and personal choices a person may make
in a lifetime, [a choice that is] central to personal dignity and autonomy”.71 Hence,
62 Jones, 36 Sydney L Rev at 175 (cited in note 53). See also Monis v The Queen, 249 CLR 92,
216 (High Ct of Austl 2013); Attorney-General (SA) v Corporation of the City of Adelaide, 249
CLR 1, 33 (High Ct of Austl 2013).
63 Jones, 36 Sydney L Rev at 177 (cited in note 53), quoting Re Sublime Pty Ltd and Australian
Communications and Media Authority, 115 ALD 239, 242 (2010). See also Attorney-General (SA),
249 CLR 1, 44.
64 Jones, 36 Sydney L Rev at 177 (cited in note 53), paraphrasing Hogan v Hinch, 243 CLR 506,
543–44 (High Ct of Austl 2015); Adrienne Stone, Tasmania’s Abortion Protest Law is Probably
Constitutionally Valid (The Conversation, Nov 28, 2013), archived at https://perma.cc/K86MX35L.
65 Jones, 36 Sydney L Rev at 177 (cited in note 53); Stone, Tasmania’s Abortion Protest Law is
Probably Constitutionally Valid (cited at note 64).
66 Jones, 36 Sydney L Rev at 177 (cited in note 53), quoting Monis, 249 CLR 92, 205.
67 Monis, 249 CLR 92, 206; Jones, 38 Sydney L Rev at 177 (cited in note 53).
68 530 US 703 (2000).
69 Steven J. Heyman, Free Speech and Human Dignity 152 (Yale, 2008); Hill v Colorado 530,
US 703, 757 (2000). Justice Scalia describes the behaviour of “sidewalk counselors” that typically
approach women outside abortion clinics as follows:
[The sidewalk counsellor] hopes to forge, in the last moments before another of her sex is to have
an abortion, a bond of concern and intimacy that might enable her to persuade the women to
change her mind and heart. The counselor may wish to walk alongside and to say, sympathetically
and as softly as the circumstances allow, something like ‘My dear, I know what you are going
through. I’ve been through it all myself. You’re not alone and you do not have to do this’. There
are other alternatives. Will you let me help you? May I know you a picture of what your child
looks like at this stage of her human development?
70 Heyman, Free Speech and Human Dignity 152 (cited in note 69).
71 Planned Parenthood v Casey 505, US 833, 581 (1992), quoted in Steven J Heyman, Free
Speech and Human Dignity 152 (Yale University, 2008).
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“even speech that purports to discuss abortion in general is likely to be understood
by both speakers and listeners as directed to individual choice”.72 If this reasoning
is preferred, the personal nature of the communication prohibited within Victoria’s
safe access zones may be exempted from scrutiny.
On balance, Australian case law suggests it is unclear whether the prohibited
behaviour could be characterised as “political”. Despite the persuasiveness of the
Court’s reasoning, the facts surrounding anti-abortion protests can be distinguished
from the circumstances of Monis.73 Namely, anti-abortion protests do not include
individualised communication to a private address.74 From a practical perspective,
it would be illogical for the High Court to exempt any communication on the basis
of its personal nature alone, as most, if not all, deeply personal beliefs and ideas
have a political element. Further, positioning abortion solely within a personal
domain — as opposed to political — risks undermining the feminist movement’s
struggle to define the personal as political, which has been an achievement central
to gains won for women.75 Hence, the character of communication prohibited
within the access zones is likely to be of a political nature.
B. Is the Purpose of the Safe Access Zones Legitimate: Is it Compatible with
the Maintenance of a Constitutionally Prescribed System of Representative
Government?
For the SAZA to be valid, its
“purpose… and the means adopted to achieve [its] purpose [must be]
legitimate, in the sense that they are compatible with the maintenance of
the constitutionally prescribed system of representative government.”76
In short, it is unclear whether the SAZA’s purpose would be deemed
legitimate by the High Court. As put by Jones,
“[t]he legitimacy of this purpose depends upon the judicial construction of
what the content of free political debate should be and, in particular, the
degree of offence that must be tolerated as an unavoidable by-product.77”
For the prohibited behaviour to fall “squarely within the category of
purposes that allow legislation to legitimately burden political communication”,
72 Heyman, Free Speech and Human Dignity 153 (cited in note 69).
73 Monis, 249 CLR 92.
74 Id.
75 The feminist movement’s relationship with the public/private divide has for a long time been
complex. See generally Carol Hanisch, The Personal is Political, in Notes from the Second Year:
Women’s Liberation 76 (1970); Ruth Gavison, Feminism and the Public/Private Distinction, in
45 Stanford L Rev 1 (1992); Theresa Man Ling Lee, Rethinking the Personal and the Political:
Feminist Activism and Civic Engagement, in 22 Hypatia 163 (2007).
76 McCloy v New South Wales, 257 CLR 178, 194.
77 Jones, 36 Sydney L Rev at 179 (cited in note 53).
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the legislation must be directed at “keeping public places free from violence”.78
Although physical acts, such as besetting or harassing,79 would probably be valid,
it is uncertain whether the prohibition of communication that is not “intended …
[or likely] to provoke unlawful, physical retaliation” will be legitimate.80 It could
be argued that communication “reasonably likely to cause distress or anxiety”81 can
be defined as violent in instances where it amounts to emotional or verbal abuse.
This idea is persuasive considering non-physical forms of abuse, including the
infliction of distress or anxiety, are increasingly recognised as harmful by society.
Alternatively, there are various other arguments available that may save
the parts of the SAZA not directly related to preventing physical violence. First,
SAZA’s explicitly provides “for safe access zones around premises at which
abortions are provided so as to protect the safety and wellbeing” of women.82 This
could be characterised as an attempt to “prevent … the intimidation of participants
in debates on political and governmental matters” as recognised in Coleman.83
Second, the language spoken to women accessing abortion clinics is “contrary
to contemporary standards of good public order and goes beyond what by those
standards is simply an exercise of freedom to express opinions”.84 Third, reference
to the historical background of the legislation and social objective to be achieved
may protect the legislation85 The Health Minister has explicitly acknowledged
this idea, highlighting that “the impact of such actions on these women must be
understood within the context of their personal circumstances”.86 In the broader
context of Australia’s movement towards gender equality, this reasoning is superior
as it allows for “political processes to determine legitimate ends”.87 Consequently,
Parliament can legislate to protect individuals against instances where the peace of
society is breached by protesters despite no risk or actuality of violence.88 Seeing
as the judiciary has often failed to rectify the relegation of women to secondclass citizenship, Parliament’s efforts to recognise a woman’s freedom of choice to
control her body should be respected by the Court.89
78 Coleman v Power, 220 CLR 1, 58; Jones, 36 Sydney L Rev at 179 (cited in note 53).
79 Safe Access Zones Act 2015 § 5.
80 Coleman v Power, 220 CLR 1, 58, 77–8; Jones, 36 Sydney L Rev at 179 (cited in note 53).
81 Safe Access Zones Act 2015 § 5.
82 Id.
83 Coleman v Power, 220 CLR 1, 4, 34, 56, 77, 90, 100; Jones, 36 Sydney L Rev at 179 (cited in
note 53).
84 Monis, 249 CLR 92, 199-200; Jones, 36 Sydney L Rev at 180 (cited in note 53).
85 Monis, 249 CLR 92, 207; Stellios, Zine’s High Court at 591 (cited in note 57).
86 Debate of the Public Health and Wellbeing Amendment (Safe Access Zones) Act 2015 before
the Legislative Council of the Parliament of Victoria, 58th Parliament, 1st sess 4390 (2015) (“Safe
Access Zones Act Before Council”) (Speech during second reading incorporated into the record on
motion of Special Minister of State Gavin Jennings).
87 Stellios, Zine’s High Court at 593 (cited in note 57).
88 Jones, 36 Sydney L Rev at 179 (cited in note 53).
89 See generally Jocelynne A. Scutt, Women and the Law: Commentary and Materials (Law Book
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C. Is the SAZA Reasonably Appropriate and Adapted to Advance that Legitimate
Object?
The operative inquiry as to whether the SAZA is appropriate and adapted
turns on a “proportionality analysis” to determine if the restriction on the implied
freedom of political communication can be justified.90 Accordingly, there are five
arguments that may be useful in exploring the constitutionality of the legislation
with respect to this idea.
1. Prohibition of “Communication” cf “Protests”
First, prohibiting “communication by any means” may be too broad.91
The provision seemingly leaves individuals opposed to abortion with no means of
expressing their viewpoint to others within a safe access zone. In contrast, Tasmania’s
safe access zones have a narrower application, only prohibiting behaviour
concerning “any protests”.92 In light of Tasmania’s approach, the Victorian Health
Minister has preemptively justified a broad definition of “prohibited behavior” by
highlighting three arguments.93 First, provisions prohibiting intimidating, harassing
or threatening conduct, including protests, are enlivened only after any harm has
been inflicted.94 Second, a narrow definition of “communicating” does not protect
individuals accessing abortion clinics from damaging consequences arising from
protests regardless of whether they are peaceful or not.95 Third, individuals can
still protest and express their views everywhere else except for inside the access
zones.96 The strength of these arguments is accentuated when consideration is
given to the “sustained nature and background of extreme conduct against which
protests have occurred.”97
2. Other Logistical Components of the Victorian Legislation
Second, logistical elements of Victoria’s access zones may be
unconstitutional when contrasted with ACT’s provisions. In drawing this idea
out further, reference will be made to three contrasting factors of the ACT and
Victorian legislative approaches — the zone’s distance, the Minister for Health’s
discretion to declare a zone and the severity of the penalties.
First, ACT’s legislation creates a buffer zone of 50 metres, as opposed to
1990).
90 McCloy v New South Wales, 257 CLR 178, 194.
91 Safe Access Zones Act 2015 § 5.
92 Reproductive Health (Access to Terminations) Act 2013, 72 Tas (2013) § 9.
93 Safe Access Zones Act Before Assembly, 58th Parliament, 1st sess at 3972–7 (cited in note 21).
94 Id at 3973.
95 Id.
96 Id at 3977.
97 Safe Access Zones Act Before Assembly, 58th Parliament, 1st sess at 3973 (cited in note 21).
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Victoria’s 150 metres.98 Stone has previously flagged that the radius of Victoria’s
safe access zone is perhaps its most contentious element.99 For instance, the
Australian Christian Lobby, on advice from Senior Counsel, has flagged the
150 metre distance as a grounds for future litigation, arguing that the distance of
the access zones “will, in certain cases, offend the implied freedom of political
communication and will be found to be unconstitutional … by the High Court”.100
Such claims are not fanciful. For example, it is unclear if the Australian Catholic
University, located 1.4 kilometres from the FCC, would breach the SAZA if it
were to advertise within the prohibited area.101 Comparably, Jones has concluded
Tasmania’s same 150 metre distance “is excessive if its purpose is simply to
prevent violence because it places a distance larger than a soccer pitch between the
two individuals”.102 Consequently, Tasmania’s provisions may not survive if they
were to be challenged.103 Anticipating such arguments, the Minister for Health has
made clear that the 150 metre limit is appropriate for Victoria.104 Specifically, the
scope allows enough distance for women and their support persons to approach the
clinic from their cars and public transport without interference.105 Considering this,
the 150 metre sphere of the zone is likely to be “appropriate” for the purposes of
the Constitution.
Second, the ACT legislation vests the Minister for Health with the
discretion to declare a protected area no bigger than necessary around an approved
medical facility.106 The legislation also allows for scrutiny of the declaration from
the Members of the Legislative Assembly.107 Although delegating responsibility
to the Health Minister appears to be a bona fide attempt to ensure safe access
zones are appropriate, it creates an unacceptable risk in instances where a Minister
may not recognise the reproductive rights of women. Such hypotheticals are not
unrealistic.108 Consequently, ACT’s legislation inadvertently and unnecessarily
98 Health (Patient Privacy) Amendment Act 2015 (ACT) § 5.
99 Stone, Tasmania’s Abortion Protest Law is Probably Constitutionally Valid (cited at note 64).
100 Australian Christian Lobby Submission at *1 (cited at note 56).
101 Victoria, Parliamentary Debates, Legislative Assembly, 24 November 2015, 3975 (Jenny
Mikakos, Minister for Families and Children, and Minister for Youth Affairs); Helpers of God’s
Precious Infants, Submission No 7 to Scrutiny of Acts and Regulations Committee, Parliament of
Victoria, Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015, 11 November
2015.
102 Jones, 36 Sydney L Rev at 182 (cited in note 53).
103 Id.
104 Safe Access Zones Act Before Assembly, 58th Parliament, 1st sess at 3973-4 (cited in note 21).
105 Id.
106 Health (Patient Privacy) Amendment Act of 2015 (cited in note 97). Section 86 — Declaration
of protected area — is introduced within section 5 of the ACT legislation. It provides that “the
Minister must be satisfied that the area declared is … not less than 50m at any point from the
approved medical faculty”.
107 Explanatory Statement, Health (Patient Privacy) Amendment Act of 2015, 4.
108 See generally Kate Gleeson, Tony Abbott and Abortion: Miscalculating the Strength of the
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politicises women’s reproductive rights. Worse, the discretion creates an
opportunity for conservative lobby groups to push an ideological agenda upon
a Minister even if the Minister is not of a similar ideological leaning. Hence, the
inclusion of the Minister’s discretion is largely redundant if it creates a genuine
risk that buffer zones may not be granted in the first place.
Last, the penalty of 120 penalty units per section 185D of the Victorian Act
may be excessive when compared to the ACT’s penalty 50 units.109 This concern
is noteworthy despite the government’s efforts to align the provision with other
nuisance clauses.110 Similar doubts have been expressed regarding Tasmania’s
penalty provision, which is 75 penalty units.111 Accordingly, the Court may adopt
a “restrictive reading” of the provision when considering whether the purpose of
the law is proportionate to the seriousness of the criminal punishment.112 From
a practical perspective, such arguments seemingly place the severity of penalty
provisions in a double bind. In other words, the legislation may be too severe
in some instances to be constitutional, but not severe enough to deter protesters.
However, this dilemma may be mitigated as a judge can exercise discretion when
applying the penalty provisions.
Overall, ACT’s approach is outwardly superior with regards to
constitutional considerations. ACT legislation ensures the protection of women
from unwanted and unreasonable interference whilst infringing upon the IFPC to
the minimum extent possible.113 Thus, when contrasted with Victoria’s SAZA, it may
be more appropriate and adapted for the purposes of the Constitution. However,
two arguments are worth noting. First, by leaning too far in favour of affording
protesters their implied right to politically communicate, ACT legislation fails to
afford women the protection they not only need, but also deserve. As a result, the
central rationale for the ACT legislation is undermined. Second, even if ACT’s
legislation provides a superior model, the context in which Victoria’s safe access
zones operate can be distinguished. In short, as abortion clinics in the ACT have
not experienced the same extent of violence when contrasted to Victorian ones,
Victoria’s legislative concessions to considerations of the protesters’ freedom of
expression may not need to go as far as the ACT’s. Hence, the SAZA’s logistical
components — namely, the distance of the zones, absence of the Health Minister’s
Religious Right, 46, Austl J of Political Science, 473, (2011).
109 Health (Patient Privacy) Amendment Act of 2015 (cited in note 97).
110 Darby, Parliament of Victoria at 2, 6 (cited in note 2); SAZA Public Health and Wellbeing
Amendment (Safe Access Zones) Bill (Vic) cl 5 2015.
111 Reproductive Health (Access to Terminations) Act 2013, 72 Tas (2013) § 9; Jones, 36 Sydney
L Rev at 183 (cited in note 53).
112 Coleman v Power, 220 CLR 1, 4, 34, 56, 77, 90, 100; Levy v Victoria, 189 CLR 579 (High Ct of
Austl 1997); Darby, Parliament of Victoria at 2, 6 (cited in note 2); Jones, 36 Sydney L Rev at 182
(cited in note 53).
113 Explanatory Statement, Health (Patient Privacy) Amendment Act of 2015, 4 (cited in note
104).

A NECESSARY MEANS TO PROTECT ALREADY LEGAL ENDS

116

discretion and severity of the penalty provisions — may still be appropriate and
adapted, as they appear to be proportionate to the extent of harm evidenced in
Victoria.
3.Censorship
Third, pro-life advocates may argue the laws are disproportionate as
they amount to censorship. Drawing from United States jurisprudence, antiabortion protesters could argue the High Court should protect their actions as
matters of public concern retain their value even if delivered in an offensive
manner.114 Moreover, the SAZA poses “the inherent risk that the government
seeks not to advance a legitimate regulatory goal, but to suppress unpopular
ideas of information or manipulate the public debate through coercion rather than
persuasion”.115 Further, such restrictions risk driving “certain ideas or viewpoints
from the marketplace”.116 Consequently, the zones have a disproportionate impact
on anti-abortion messages, in the same way Mississippi laws prohibiting protests
during the Civil Rights Movement had a disparate effect on anti-segregation
messages.117 Albeit persuasive, such arguments are erroneous in an Australian
context. There is an excess of case law distinguishing Australia’s approach
to freedom of speech from the United States’.118 Accordingly, the arguments
regarding censorship are unsound to the extent that they “mistakenly equate the
freedom under our Constitution with an individual right such as conferred by the
First Amendment to the United States Constitution”.119 Thus, in instances where
the SAZA does amount to censorship of anti-abortion messages, it may not be
held to be unconstitutional on that basis alone.
4. No Available Alternatives
Fourth, the SAZA may be “unnecessary” if there are obvious, compelling
or reasonably practicable means of achieving the same purpose by adopting a
less restrictive method.120 Acknowledging the difference between Australian and
United States jurisprudence above, it may still be useful to draw upon reasoning
of the Supreme Court when considering the proportionality of the SAZA. In the
most recent Supreme Court decision regarding buffer zones, 35-foot buffer zones
114 Christina Wells, Regulating Offensiveness: Snyder v. Phelps, Emotion, and the First
Amendment, 1, Cal L Rev Cir, 71, 73, (2010).
115 James Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine,
38, (Westview, 1999).
116 Id at 39.
117 Id.
118 See Australian Capital Television Pty Ltd v Commonwealth 177 CLR 106, 111 (High Ct of Austr
1992); Levy, 189 CLR 579, 637.
119 McCloy, 257 CLR 178, 202.
120 Id at 195.
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were struck down on the basis that the government had “not shown that it seriously
undertook to address … various problems with the less intrusive tools readily
available to it”.121 Heeding this warning, advocates of the Victorian legislation must
ensure no alternative legal remedies can provide the same or similar reproductive
access for women.
In answering this requirement, the FCC and other stakeholders can draw
from the August 2015 decision of FCC v MCC.122 In response to complaints made
by the FCC regarding the protesters’ behaviour, the MCC concluded that “the only
activity of the protesters which constituted a nuisance was the blocking of entry to
the [FCC]’s premises”.123 However, Justice McDonald found MCC’s conclusion
to be incorrect as the protesters’ behaviour constituted both a private and public
nuisance.124 Notwithstanding this, the MCC did not fail in its statutory duty to
remedy the nuisance because it was within the MCC’s jurisdiction to “erroneously
conclude that the conduct was neither offensive nor dangerous to health”.125 The
Supreme Court of Victoria’s decision makes clear that legal options to resolve the
tension are limited.126 Consequently, two options for the FCC are worth exploring
— whether it should seek another injunction or continue to consult the police.127
Suggestions that the FCC should apply for an additional injunction are not
unreasonable. It may be successful on a second attempt. However, even if the FCC
were able to bring a successful claim of nuisance against protesters, it would be
insufficient for various reasons. In practice, an injunction would be a “piecemeal
approach to what is arguably a broader issue of equitable access to health care”.128
This is because an injunction can only be directed towards individuals, as opposed
to protesters generally or any type of behaviour.129 Noting the enduring and
persistent nature of anti-abortion protests, it is likely individual protesters not
subject to an injunction would quickly fill the space of those that are. An injunction
is also uncertain if it can be appealed.130 Further, the application for an injunction
may take too long. For instance, the Royal Women’s Hospital’s injunction against

121 McCullen v Coakley 134 S Ct 2518 (2014).
122 FCC v MCC 47 VR 368.
123 Id at 375.
124 Id at 379.
125 Id at 380; Darby, Parliament of Victoria at 2, 6 (cited in note 2).
126 Safe Access Zones Act Before Assembly, 58th Parliament, 1st sess at 3973 (cited in note 21).
127 Other legal remedies may be sought but are less favourable or pragmatic when compared with
seeking police assistance or an injunction. The FCC may, for example, argue the tort of invasion of
privacy per Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208 CLR 199.
Alternatively, the protesters’ behaviour may constitute “stalking” per Crimes Act 1958 (Vic) s 21A.
Both avenues may be worth exploring further.
128 Victorian Law Reform Commission, Law of Abortion, Report No 15 (2008) [8.265].
129 Taylor, Accessing Abortion (cited in note 29).
130 Id at 24.
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anti-abortion protesters took six years to obtain.131 Seeing as the FCC has already
waited so long— and in that time more women would be subject to harm—it is
inequitable for the FCC or other abortion clinics to resort to this solution.
Referrals of protests to police are also unlikely to assist women. Women’s
Health Victoria has highlighted that although “reports have been made by the clinic
staff to police on numerous occasions … police have been unwilling or unable
to intervene”.132 This is perhaps because the issue is largely regarded by police
as a “matter between individuals”.133 In instances where police have sought to
prosecute individuals, it has only been in response to more serious offences such
as assault.134 Noting this, police have instructed FCC staff and patients to take
down the names of individual anti-abortion group members in order to pursue
intervention orders.135 However, the logic of this approach is flawed as it exposes
individuals already subject to harmful behaviour to further interference. Such
requests also place an undue burden on patients and FCC staff to manage their own
safety, whereas the burden should rest on protesters not to cause an interference in
the first instance.136
5. Other Buffer Zones
Last, legal precedent indicates that buffer zones are constitutionally
acceptable within an Australian context. For example, section 16 of the
Parliamentary Precincts Act 2001 (Vic) confers power upon authorised officers
to order people to leave the parliamentary precinct around Spring Street “if the
authorised officer believes on reasonable grounds that the direction is necessary
for the good order and security of the Parliamentary precincts”.137 Parliament has
also legislated for the creation of “timber harvesting safety zones” in response
to environmental protests.138 When contrasted against buffer zones protecting the
business efficacy of logging, or zones keeping the peace, the rights of women not
to be harmed when accessing an already legal right to reproductive healthcare
should fall within the scope of what is permissible according to the Constitution.
CONCLUSION
The creation of buffer zone legislation requires a careful balance between
providing for women’s reproductive rights, whilst not infringing upon the rights
131 Id; Victorian Law Reform Commission (cited in note 128).
132 Women’s Health Victoria, 3 (cited in note 27).
133 Id.
134 Taylor, Accessing Abortion (cited in note 29).
135 Women’s Health Victoria, 3 (cited in note 27).
136 Id.
137 Darby, Parliament of Victoria at 2, 7 (cited in note 2).
138 Sustainable Forests (Timber) and Wildlife Amendment pt. 7A, 2014; Darby, Parliament of
Victoria at 2, 7 (cited in note 2).
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of others. The SAZA achieves this. It makes clear that the dangerous behaviour of
protesters is unacceptable. At the same time, it protects women and others from
harm. Further, it echoes human rights approaches consistent within an Australian
context. Last, it adheres to issues of constitutionality, albeit not without some
uncertainty, as the SAZA ensures women can terminate a pregnancy and protesters
can still dispute their ability to do so. Hence, Victoria’s safe access zones are a
strong measure in ensuring the law better meets the needs of women.
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