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Letter from the Editor

Dear Reader,

It is with immense satisfaction that I present to you the fifth issue
of the Penn Undergraduate Law Journal. In the following pages you will
find an intellectually stimulating discourse that combines both abstract
concepts, such as moral culpability in the field of biomedical ethics, and
current issues, such as the need to reform the immigration process in the
United States. These articles reflect the Journal’s longstanding dedication
to wide-ranging legal discourse, and certainly add value to PULJ’s ever
expanding oeuvre of interdisciplinary legal analyses.

Our first article, written by Laura Fitzgibbon of Durham Universi-
ty, delves deeply into the case of CP (4 Child) v First Tier Tribunal (Crim-
inal Injuries Compensation), in which a child applied for compensation
under the United Kingdom’s Criminal Injuries Compensation Scheme for
harm caused by the mother through her alcohol consumption during preg-
nancy. The author argues that the court was right in not granting the child
compensation, for such a decision would have undoubtedly set a precedent
in the criminal law for punishing mothers who consume alcohol during
pregnancy, many of whom do so due to substance abuse problems, thereby
unfairly criminalizing substance addiction for pregnant mothers.

In our second article, author Michael Goldstein of Southern New
Hampshire University examines the Cuban Adjustment Act (CAA), a law
passed during the Cold War, which streamlines the asylum process for Cu-
ban Refugees fleeing the Castro Regime. The author argues that the CAA
has become an outdated policy, one no longer benefits political refugees,
but unfairly prefers Cuban immigrants to non-Cubans looking for econom-
ic opportunity in the US. The author goes on to say that, given that there is
no longer a rational basis preference of Cubans refugees under the CAA,
the law now contravenes the principle of Equal Protection outlined in the
Fifth Amendment.

In our final article, Cat McMullen, also of Durham University,
demonstrates that physician-assisted suicide is compatible with both Kan-
tian and Utilitarian ethical frameworks. The author points to contradictions
in the current legal framework surrounding physician-assisted suicide, in
particular the doctrine of double effect, which permits a doctor to legally
administer a lethal dosage of a pain-relieving drug if the primary aim is
to relieve pain rather than to end the patient’s life. The author then takes
a practical approach, arguing for the passing of Lord Falconer’s Assisted



Dying Bill, which would legalize physician-assisted suicide in the United
Kingdom.

Despite the ostensibly disparate natures of the articles, there is
common thread of suggested policy reforms that runs through this edition
of the Journal and binds each of the pieces together. This includes Lord
Falconer’s Bill; an actual original amendment to the CAA; and an in-depth
discussion of developments in Space Law that appears in our foreword,
authored by Professor of Space Policy and International Affairs at the
George Washington University, and University of Pennsylvania Alum,
Henry Hertzfeld. Professor Hertzfeld’s contribution is part of the Journal’s
ongoing collaboration with the Philomathean Society of the University of
Pennsylvania to promote knowledge and ideas about space this year, par-
ticularly in the form of public policy. This is the first time the Penn Under-
graduate Law Journal has take part in such a collaboration, which encap-
sulates the exciting ways in which the organization continues to grow.

Finally, I’d like to thank our Faculty Advisory Board, as well as
our institutional and corporate sponsors who have made this publication
possible. Particularly, I want to thank Dr. Rogers Smith and the Penn Pro-
gram on Democracy, Citizenship, and Constitutionalism, who contributed
support at a key time for the Journal this past year, ensuring the Journal’s
continued operations. Thank you to our editors who sacrifice their time
and patience to make this publication possible and to our business, blog,
layout, and communications teams who each add their unique value to our
organization.

Sincerely,

S5

Davis Samuel Cooper Berlind
Editor-in-Chief



FOREWORD

DEVELOPING ISSUES IN THE LAW OF OUTER SPACE

Professor Henry R. Hertzfeld'

[. INTRODUCTION

Space law is a relatively new field of law, but it is grounded in several
well-developed legal areas and draws from many other legal precedents. Since
space has a global presence and has always been of interest to all peoples and cul-
tures, space law has as its foundation basic principles of international law. These
are coupled with laws dealing with transportation (aviation and maritime), govern-
ment development of new high technology capabilities (nuclear, security), explo-
ration of unoccupied areas (Antarctia), and more recent commercial transactions.

Outer space is a location for doing things on Earth. And these now famil-
iar applications of space-based capabilities — such as telecommunications, remote
sensing, and navigation — are quite different from doing things in outer space itself,
such as explorating distant planets, conducting research and development, build-
ing structures, and using resources found in space.

Historically, space activities were reserved primarily for government mis-
sions. Even when private companies owned space assets such as telecommunica-
tion satellites, these were either international governmental consortia or heavily
regulated sectors. The international legal foundation centered on a set of United
Nations negotiated treaties that were drafted and came into force in the 1960s and
1970s. As described in more detail below, they mainly reflected the concerns of
governments and the political reality of two important elements: a) the Cold War
and b) the fact that only the two superpowers of the time, the United States and the
Soviet Union, had the technological capability to access space.

These conditions were rather stable during the first 25 years of the Space
Age, with a few nations, such as France and China, developing new launch vehi-
cles to access space and new capabilities like the U.S. Space Shuttle, which was
able to transport people and larger payloads into space and be reused multiple
times. But the basic premise that space is a high-risk, large up-front investment
remained a uniform barrier to less capable nations and to private investment.

As with all high technologies, space capabilites have matured and become avail-
able worldwide. They are still risky ventures with large start-up costs, and they
only offer investors an opportunity, not a guarantee, of financially profitable re-

tProfessor Hertzfeld is a Research Professor of Space Policy and International Affairs and
Adjunct Professor of Law at The George Washington Univeristy.
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turns. However, there has been a very well-documented trend of private sector
interest, investment, and even success in various aspects of space activities that
started around 1980, began to develop agressively during the late 1990s, and con-
tinues to grow today. Most of the private activity has been terrestrially oriented
and is focused on selling space-related products to business, consumers, and gov-
ernments.

A new expansion of technologies capable of operating in outer space and
providing services such as refueling and repairing satellites in orbit, providing
research platforms for industrial R&D, and even recovering resources from the
Moon and asteroids for re-use in space or on Earth is in the planning and develop-
ment stage today.

These technologies are common to both government interests and private
interests. Very few private sector entities will engage in space without some direct
government partnership, either cooperatively, financially, or through regulatory or
other incentives. Even those private entities that may engage in space activities
directed only toward individual consumers will be required to obtain permission
from their respective governments to do so, since — by treaty rules and for very
practical reasons — government oversight of safety and security will necessitate a
space regulatory regime.

Space technology and technological capabilities have changed. The foun-
dations of space law have not. The critical questions facing space law today are
focused on how to adopt new situations to a set of laws developed by and for dif-
ferent purposes. The politics of today’s world are also different and will make any
negotiations for new fundamental treaties dealing with space issues unlikely to be
successful in a time frame to accommodate the types of changes described above.

This paper will explore the most critical issues facing space law today and
describe some of the proposed approaches to adapting existing precedents and law
to the unique environment of space activities.

II. THE FRAMEWORK OF SPACE LAW:
INTERNATIONAL AND NATIONAL LAWS APPLYING TO SPACE AFFAIRS

After the U.S.S.R. launched the first orbiting spacecraft, Sputnik, in Oc-
tober of 1957, the need to formalize an international legal regime for space was
apparent. Under the auspices of the United Nations in 1959, 18 nations formed the
Committee on Peaceful Uses of Outer Space (COPUOS). beginning the process
of negotiations that led to a set of space treaties. These treaties were designed to
encourage States to use space only for peaceful purposes and to engage in coop-
erative efforts to explore and use outer space for the benefit of all mankind. The
essence of space law began with the U.N General Assembly Resolution 1721 in
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December 1961' and was followed by the 1963 Resolution, Declaration of Legal
Principles Governing the Activities of States in the Exploration and Use of Outer
Space.’

The first U.N. treaty on outer space, the Treaty on Principles Governing
the Activities of States in the Exploration and Use of Outer Space, including the
Moon and Other Celestial Bodies, was adopted in December 1966 and entered into
force on 10 October 1967; it has been the underlying basis of international space
law since then. Four additional treaties dealing specifically with outer space, all
drafted and ratified in the relatively short period between 1967 and 1979, expand
on the basic principles and topics of the 1967 Outer Space Treaty.® With the excep-
tion of the last treaty, the Moon Agreement, all have been ratified by most, if not
all, major space-faring nations.

In addition, there have been a number of “soft law” U.N. space agreements
in the form of General Assembly Resolutions on various space activities, including
direct television broadcasting, remote sensing, the use of nuclear power sources
in space, and a re-emphasis on the use of space to address the needs of develop-
ing countries.* Most recently, COPUOS has issued guidelines on the mitigation of
debris removal and guidelines on a Safety Framework for Nuclear Power Source
Applications in Outer Space.® Other examples of soft law in space affairs are pro-

1 Resolution 1721 (XVI), International Co-operation in the Peaceful Uses of Outer Space, UN
General Assembly, 1085th mtg (Dec 20, 1961), A/RES/1721(XVI) A and B.

2 Resolution 1962 (XVIII), Declaration of Legal Principles Governing the Activities of States in
the Exploration and Use of Outer Space, UN General Assembly, 1280th mtg (Dec 13, 1963), A/
RES/18/1962.

3 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies, 18 UST 2410, 610 UNTS 205 (1967)(Outer Space
Treaty, or “OST”); The Agreement on the Rescue of Astronauts, the Return of Astronauts and the
Return of Objects Launched into Outer Space, 19 UST 7570, 672 UNTS 119 (1968) (“ARRA”);
The Convention on International Liability for Damage Caused by Space Objects, 24 UST 2389,
961 UNTS 187 (1972) [Liability Convention, or “L.C.”); The Convention on the Registration of
Objects Launched into Outer Space, 28 UST 695, 1023 UNTS 15 (1975) [Registration Convention,
or “R.C.”); Agreement Governing the Activities of States on the Moon and Other Celestial Bodies,
1363 UNTS 3 (1979) (Moon Agreement, or “M.A.”).

4 Resolution 1962 (XVIII), UN General Assembly (Dec 13, 1963) (cited in note 2); Resolution
37/92, Principles Governing the Use by States of Artificial Earth Satellites for International Direct
Television Broadcasting, UN General Assembly, 100th mtg (Dec 10, 1982), A/RES/37/92; Resolution
41/65, Principles Relating to Remote Sensing of the Earth from Outer Space, UN General Assembly,
95th mtg (Dec 3, 1986), A/RES/41/65; Resolution 47/68, Principles Relevant to the Use of Nuclear
Power Sources in Outer Space, UN General Assembly, 85th mtg (Dec 14, 1992), A/RES/47/68;
Resolution 51/122, Declaration on International Cooperation in the Exploration and Use of Outer
Space for the Benefit and in the Interest of All States, Taking into Particular Account the Needs of
Developing Countries, UN General Assembly, 83rd mtg (Dec 13, 1996), A/RES/51/122; Resolution
62/101, Recommendations on Enhancing the Practice of States and International Intergovernmental
Organizations in Registering Space Objects, UN General Assembly, 75th mtg (Dec 17, 2007), A/
RES/62/101.

5 The reference version of the IADC (Inter-Agency Space Debris Coordination Committee) space
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posals like the Code of Conduct for Outer Space, drafted by the European Union
in 2008, which has been discussed and modified many times since but has not
reached an international consensus.®

These treaties and agreements are drafted in accordance with international
law and should not be viewed in isolation of other public international law docu-
ments, such as the Charter of the United Nations.”

The space treaties are not self-enforcing; nations must pass legislation to
carry out the provisions of the treaties. The United States Constitution, for exam-
ple, regards treaty agreements as the “law of the land.”® Consequently, in U.S.
legislation dealing with space activities, the phrase “subject to U.S. international
commitments” is routinely included to acknowledge the treaty provisions.

However, nations sometimes interpret the meaning of some of the treaty
language differently in their national laws and regulations. For example, in article
VII of the OST, nations are internationally liable for their space activities. To carry
out this provision, there are a number of different types of indemnification regimes
that have developed among the States. Thus, States have acknowledged their trea-
ty requirement of being liable for any damage to another State, but at the same
time, they have different mechanisms for carrying out that provision. There are, of
course, other examples where States vary even more in their interpretations, and
these continue to be open issues to be discussed and negotiated as future problems
may develop in space affairs.’

The Outer Space Treaty contains a number of important basic principles for space
activities. They include:
* The exploration and use of outer space is for peaceful purposes and for the
benefit of all countries,
* International cooperation in space exploration is encouraged,
* All nations have the freedom to access, explore, and use space without dis-
crimination,
* No State can appropriate space or declare sovereignty over celestial bodies,
* No weapons of mass destruction are to be used in space,
e States are internationally responsible and liable for their activities in space
and for the activities of their non-governmental entities.

debris mitigation guidelines is contained in the annex to UN document A/AC.105/C.1/L.260.

6 European Union, DRAFT Code of Conduct for Outer Space Activities (version from March 31,
2014), online at http://eeas.europa.eu/non-proliferation-and-disarmament/outer-space-activities/
index_en.htm.

7 UN Charter, 1 UNTS XVI. Article III of the OST specifically ties the OST to the provisions of the
UN Charter.

8 US Const Art VI, 4 II (“This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land...”).

9 Examples of this will be discussed in more detail later in the paper, particularly the issues of private
sector exploitation of space resources.



DEVELOPING ISSUES IN THE LAW OF OUTER SPACE 5

First, it is important to note that the OST is a treaty that focuses on the
exploration and use of outer space. It is a treaty dealing with human activities in
outer space, not with space itself.

Second, it is important to note that a number of terms used in that treaty
are not defined in the document. There is no legal definition of a celestial body,
and there is no elaboration on exactly what the word “use” means — is it limited
to governmental use, or can it include exploitation of areas or resources in space?
There is not even a definition of peaceful purposes in the treaty. Further, the phrase
“internationally responsible” is unique to this treaty in international law. The defi-
nition of what constitutes international liability is also missing from the OST (but
it is clarified somewhat in the Liability Convention), and there is no elaboration of
what constitutes an object launched into space (again, this is defined in the Liabil-
ity and Registration Conventions, but in a very imprecise way).

To complicate issues even more, the treaties are translated into six lan-
guages (English, French, Spanish, Russian, Chinese, and Arabic) and each version
is considered to be an official one. Not every word has identical couterparts in the
various languages, giving latitude in interpretation and implementation of the re-
spective provisions of the treaty.

III. MAJOR LEGAL CONCERNS OF GOVERNMENT SPACE PROGRAMS

The beginning of today’s space endeavors was the establishment of gov-
ernment programs during the 1950s, which sought to develop the ability to reach
outer space by advancing missile and rocket technologies for three major purpos-
es: 1) national security, 2) scientific research, and 3) the demonstration of tech-
nological prowess. The two superpowers of that era, the United States and the
Soviet Union, were the only nations with both the commitment and the underlying
technological capability and infrastructure to successfully initiate these programs.
Early satellite programs reflected two clear goals: to monitor each other’s national
activities through imagery and other instrumentation from outer space, and to de-
velop and contribute to scientific inquiries on the nature of outer space, the means
of'using space technologies, and for contributions to international scientific knowl-
edge. Sputnik was a Soviet instrument designed for civil government purposes as
one of their contributions to the International Geophysical Year (IGY) in 1958,
a multinational civil government effort to share information about the Earth (of
course, the launch vehicle was a redesigned military missile, as were all launch
vehicles of that era).

The huge monetary investments made by both nations during the 1960s
space race to put a human being on the Moon reflected the political and economic
potential of advancing cutting-edge technological capabilities for both civilian and
military purposes. Each nation also courted international prestige by demonstrat-
ing space capabilities that no other nation was then capable of performing. Of
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course, the United States’ Apollo Program overshadowed the Soviet Union’s space
accomplishments through the successful landing of humans on the Moon in July
1969, but both nations developed the ability to routinely access and use space.

As aresult, the legal focus on space exploration reflected several political
realities. Among these are:

* Public safety and liability — determining that launching into space, as well
as operating satellites in orbit, is a potentially very hazardous activity and
assuring all nations that if something put into space or was intended to be put
into space from a launch caused damage to another nation, then the innocent
victim would receive compensation.

* Colonization — the fear that nations would claim space or planets for their
own use and that this would be a new source of international conflict.

* The necessity of prohibiting nuclear devices from being detonated in space
due to the threat of a very large amount of damage to anyone’s ability to use
outer space.

* Avoiding the possibility that space would be a platform for military opera-
tions against other nations.

These, and other government concerns, were quite apparent in the nego-
tiated principles found in the treaties and discussed above. Today, they remain
important issues for shaping government space policies and programs. Since all
space-faring nations are States Party to the OST, these initial principles that were
of particular concern to the United States and the Soviet Union in the 1950s and
1960s have been preserved on an international scale and are applicable to all space
activities.

However, the treaties only provide for diplomatic negotiations for the en-
forcement of these principles. Only the Liability Convention has provisions for a
more formal adjudication of claims, but this option has never been used by any
nation.

IV. EXISTING PRIVATE SECTOR SPACE-BASED APPLICATIONS

By approximately 1980, space technology had begun to mature, and many
technological capablities could be developed for both government customers and
civilian users. Most notably were telecommunications services and remote sensing
(taking pictures of the Earth from space). Other nations were able to initiate their
own space programs, as well. Access to space was no longer limited to two nations,
and the uses of space were widening to many different types of customers.

Within the following two decades, because of both a combination of gov-
ernment policy (particularly in the United States) and the spread of technological
capabilities, private sector interests were attracting investment, and government
agencies were also promoting space uses to the public. The largest revenue gener-
ating space service by the late 1990s was (and still is) direct television brodcasting.
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Telecommunications services are also an important segment of the space
market, offering both fixed and mobile products. In the United States, telecommu-
nications satellites were always manufactured and operated by the private sector
but were under heavy government regulations. As with other space-based technol-
ogies, it wasn’t until the late 1980s that truly private operations began to compete
with international intergovernmental organizations such as Intelsat. The opportu-
nities and services developed fast, and by 2000, the telecommunications sector
had changed from mainly government dominated to privately run (but still under
significant regulatory oversight as with all space activities). Even Intelsat was pri-
vatized and is now a large multinational company.

Also heavily regulated and government dominated in all nations is the
launch vehicle industry. However, in the 1980s, the United States began to incen-
tivize its private contractors to develop commercial launch vehicles. This trend
has continued, and launch vehicle manufacturing and launch operations are now
contracted services for government and private satellite customers. In the United
States and most other countries, the government(s) are still the primary customers
of these companies, but commercial launches now account for approximately 25%
of all launches worldwide.

In terms of revenues generated, the next largest space-related business af-
ter direct TV broadcast satellites is the use of position, timing, and navigation
(PNT) signals that include, among other instruments, a signal that is available and
free to use by anyone in the world. Although the U.S. GPS satellite system is
a military system and is not privately financed or managed, many valuable and
profitable terrestrial applications using this signal (sometimes in combination with
similar signals from non-U.S. PNT satellites) have generated a private sector ser-
vice industry with annual worldwide revenues measured in the billions of dollars.

The third major private activity in space are earth observation satellites
that take imagery of the Earth’s surface. What began as a government system, with
the first United States satellite for civilian purposes launched in 1972 (ERTS-1,
later re-named Landsat 1), has now expanded into a system of highly sophisticated
imaging satellites, many owned and operated by not only U.S. private firms, but
also by non-U.S. governments and companies. The imagery products and services
generate relatively modest commercial sales but show a trend towards increased
market penetration. '

All of the above examples are space applications oriented toward terres-
trial activities and customers. The importance of outer space to these activities is
primarily that space is an advantageous location from which to receive signals
from ground stations on earth and then re-direct and redistribute those signals and

10 Because of the dual-use nature of this (and most other) space capabilities and services, sales to
governments, as well as government funding of remote sensing satellites, represent a major part of
the sales and profitability for the business aspects of these companies.
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rebroadcast them from space easily and cheaply to customers almost anywhere on
earth. Very little reprocessing or “manufacturing” actually takes place in space,
except for the maneuvers that keep the satellites in their correct locations.!!

V. NEW DEVELOPMENTS:
THE RISE OF PRIVATE SECTOR INITIATIVES IN SPACE

It is apparent that today the space sector is on the cusp of successfully de-
veloping a number of enabling technologies that will make it possible to routinely
do many things in outer space that have been previously impossible. A number of
these capabilities will be performed not by government agencies, but by private
companies working independently of governments, as well as in close partnerships
with some governments where joint R&D and operations enable both to benefit.

Some of those activities in orbit that are being developed and tested are:

* Refueling and servicing of existing satellites,

* Deorbiting satellites and removing human-created space debris,

* Protecting the Earth from an asteroid’s direct impact by repositioning the
asteroid away from a trajectory headed for Earth,

* Developing the framework for future in-situ use of resources found on celes-
tial bodies including the Moon and asteroids,

* Developing the ability to bring back to earth valuable resources obtained
from celestial bodies,

* Building space power satellites capable of providing energy to space assets,
as well as possibly beaming energy to earth,

* Deploying swarms of very small satellites in low earth orbit that will interact
and provide remote sensing images, new telecommunications services, and
universal broadband connectivity.

Not all of these capabilities will be immediately available, nor will many
of them provide profitable opportunities for private investment and risk-taking in
the very near future. But companies are being formed and serious investment funds
are being made available that support these activities. Over time, at least some of
these space-based in-orbit activities will be successful on both a technological and
an economic basis.

VI. THE CHANGING PATTERN OF IMPORTANT LEGAL ISSUES:
CONCERNS OF THE PRIVATE SECTOR IN SPACE ACTIVITIES

The central question of the future developments in space law is likely to
focus on how governments will adopt and regulate these new types of private

11 The minor exception to this are the cameras on the earth observation satellites that do generate
imagery in space and then send that digital imagery to ground stations.



DEVELOPING ISSUES IN THE LAW OF OUTER SPACE 9

sector activties in outer space. Because the treaty regime puts the onus on gov-
ernmental supervision of national activities in space, and it specifically includes
the activities of non-governmental entities, governments have an obligation to be
involved in ensuring that the companies operate in a responsible and safe manner
in space.'? Furthermore, if an accident occurs in space and a company is found to
be at fault, ultimately the government of at least one of the launching states of the
space asset that was responsible for the incident can be held liable for damages.'

At the present time, most nations do not exert much regulatory authority
over activities that are occuring on-orbit. Most of the national legislation that regu-
lates space is concerned with launching activities, which historically have seen rel-
atively high failure rates coupled with the immediate threat of damage to property
or loss of lives terrestrially. Thus, nations transfer some of their financial exposure
by requiring private launch operators to purchase insurance. Because there is a
possibility of catastrophic damage from space launches, nations also often spe-
cifically agree to indemnify third party victims if the losses exceed the insurance
coverage.

On-orbit regulations that now exist focus mainly on approvals for the use
of spectrum for communications to avoid interference, and they also focus on al-
locating positions in the relatively crowded region of the geosynchronous orbit.
Nations are beginning to develop better means of determining what is actually
in orbit in order to inform users of possible collisions in space and avoid future
accidents. It is only in recent years that nations have begun to require companies
to implement designs to minimize future debris creation in the space environment.
Other formal on-orbit regulations include extending the launch period to make
sure the satellite gets to its proper orbit and, if the vehicle is scheduled to return to
Earth, the government has oversight in the preparations for that return.

Beyond that, nations may examine a payload to be launched to ensure that
it is safe and will not endanger either the launch itself or its operations in space.
But actual requirements for safety, insurance, and other operations of on-orbit ac-
tivities have not been implemented, mainly because these activities up to now
have either not been accomplished or have only been performed by government
agencies themselves.!'*

Besides complying with government regulations, the private sector typi-
cally is oriented toward making a profit on their investment.!* These firms are quite

12 OST, Art VI (cited in note 3).

13 Liability Convention, Art III (cited in note 3).

14 The United States Government has issued many detailed manuals governing the safety and
responsibility of its own operations in space, both by NASA and by the Department of Defense.
Because the Government self-insures, it assumes all of the risks that may be involved, including
those associated with carrying out the provisions of its treaty obligations.

15 Many new space entrepreneurs today are very wealthy people putting a significant amount of their
personal wealth into developing space capabilities. Some profess to be interested in exploration and
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aware of the government’s treaty obligations, but these obligations may be viewed
differently. For instance, governments are very conerned about liability, but as is
the case with the U.S. Government, they self-insure their space activities. Com-
panies are concerned with liability as well, but with a difference — they purchase
insurance to cover the potential liabilities, and then the cost of the insurance can be
factored into the price to the customer.

The following table summarizes some of these differences that can trans-
late into major contracting and legal issues:

Government Private Sector

Mission success Operational system

Longer-time frame; limited by annual | Short term focus: profit/cash flow

budgets Exception: private entrepreneur
funding

Public welfare Maximize profit

National security Sustainable operations

Cost effectiveness Least cost, maximum efficiency

Next engineering/science program Next consumer/client product

Budget priorities Private financing/ROI

Authorization/appropriations Cash flow

Separate R&D, construction, operations | Plan for life cycle funding
budgets

Treaties, law, regulations for the public | Regulatory hurdles, compliance,
good taxes/user fees

Factors such as the high financial and regulatory barriers to entry into the
business; the relationship between safety, cost, price; and maintaining a high de-
gree of reliability and quality are reflected in the future legal issues. Typically, gov-
ernments are extremely safety-conscious in space missions, particularly if human
beings are in space. Companies are also deeply concerned about passenger safety,
but they often do not have the same budgets that governments have to ensure the
same degree of safety. This can translate into an issue that possibly increases pri-

in long-term benefits, such as developing settlements on distant planets or performing space activities
less expensively than the government can, and that may be quite true. However, these people are
also not quite that altruistic. They did not acquire their fortunes by being poor businessmen. They
do see profits in the future, even it that future may be longer than a shareholder business firm can
reasonably invest in. They also see applications of their new technologies that may have shorter term
terrestrial economic potential. It can be argued that economic motivations are just as strong for these
entrepreneurs as they are for public companies.
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vate sector risks.'

Companies eventually will need to get financing from private sources. In-
vestment companies and investors are very conservative and, unlike governments
that invest for the public good and for longer-term benefits, private investors have
to justify a rate of return to the investment in shorter time frames that equals or
exceeds alternative uses of those investment funds.'”

Space project investments are difficult to explain and to justify under these
conditions; therefore, companies seek ways of reducing risks. Governments of-
ten can help in some respects through R&D investments, guaranteed purchases of
goods and services, cooperative projects, and through regulatory assurances.

The details may vary, but the bottom line is that companies clearly recog-
nize the importance of working with governments on many outer space projects.
They also recognize that a regulatory regime will be in place to carry out govern-
ment commitments from treaty and other international agreements, as well as to
ensure domestic safety rules and regulations.

Governments that want to encourage private sector initiatives often devel-
op financial and contracting incentives. Companies also expect and require that a
national regulatory framework is predictable, stable, and as transparent as possi-
ble.

VII. PROPERTY RIGHTS IN SPACE

A much debated and controversial issue focuses on the rights of both gov-
ernments and private entities to use and exploit resources found in space. Ana-
lyzing this issues illustrates the tensions between the treaty language itself, the
interpretation by a national government of its treaty obligations and the reality of
providing incentives for the emerging commercial development of space

Historically, the removal of resources from space has been limited to the
United States’ and the Soviet Union’s returning of samples from the Moon during
the 1960s and 1970s, and to a small sample of asteroid materials that the Japanese
Hyabusa Mission accomplished in 2010. In each case these were government mis-
sions and the returned samples were used primarily for scientific purposes. Each
government considered the samples their own property and the samples were not
marketed commercially, except for a public auction of some samples that Russia

16 Of course, even the best efforts of governments don’t guarantee safety. Outer space is a risky
and difficult environment. And companies correctly argue that they’ll be essentially out of business
if there is a serious accident that causes loss of life to a paying customer. They also argue that there
very well may be methods of achieving the level of safety that large budgets can purchase with newer
or different (and less expensive) technologies. To date, there have been no commercial human space
flights, so there are no data available to prove either side of these arguments.

17 In economics, this is called the opportunity cost of money.
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permitted.'s

The United States Government prohibits the sale of any Moon rocks col-
lected by the U.S. Government and legally enforces this with criminal penalties.
Clearly the ownership of those space materials rests with the government(s), and
there have been no international challenges to the rights of governments to both
return resources from space and to legally protect them.

A detailed discussion of all of the legal implications of property rights
in space is beyond the scope of this brief article." Suffice it to say that proper-
ty rights do exist in outer space. Anything that is launched from Earth to outer
space is owned by the launching state, and that state is internationally responsible
and liable for those space objects.?” This includes all instruments and equipment
left on the Moon by various exploratory missions (but it does not imply that the
territory underlying the equipment is also owned). By internationally negotiated
agreements through the International Telecommunications Union (a U.N. organi-
zation), locations in the geosynchronous orbits are assigned to different satellites,
and a zone around those satellites is also protected to ensure safety and to mini-
mize spectrum interference. On the International Space Station (ISS), each partner
nation owns and controls its own modules and can apply its own laws, including
intellectual property law, to activities performed on those modules.?!

However, all of the above property rights are limited by international
agreements and supervised by the various nations’ laws and regulations.

The current legal issue is whether private entities can remove valuable
resources from celestial bodies and then be assured that they can have the right to
use, sell, transfer, or lease those resources.

The Outer Space Treaty, most international lawyers would argue, does not
directly permit such activities by private entities or governments. But, at the same
time, the wording in the treaty also does not specifically preclude the ownership of
resources. Specifically, Article II of the OST states:

“Outer space, including the Moon and other celestial bodies, is not subject
to national appropriation by claim of sovereignty, by means of use or occupation,
or by any other means.”*

This provision is oriented towards any celestial body itself and prohibits

18 Moskowitz, Claire, Largest Moon Rock Ever Auctioned Could Fetch $380,000 (Space.com, Sept
18, 2012), online at http://www.space.com/17650-moon-rock-lunar-meteorite-auction.html.

19 For a more detailed account, see Henry Hertzfeld, and Frans von der Dunk, Bringing Space Law
into the Commercial World: Property Rights without Sovereignty, 6 Chi J of Intl L 81 (2005).

20 OST, Art VI and VII (cited in note 3) .

21 Agreement Among the Government of Canada, Governments of Member States of the European
Space Agency, the Government of Japan, the Government of the Russian Federation, and the
Government of the United States Of America Concerning Cooperation on the Civil International
Space Station, US Department of State (1998), online at http://www.state.gov/documents/
organization/107683.pdf.

22 OST, Art II (cited in note 3).
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a nation (or by extension through Article VI, a non-governmental entity) from de-
claring sovereignty and appropriating a celestial body such as a planet or asteroid.
The question concerning resources relates to the phrase “use or occupation” of
that celestial body. Since the OST itself is for the “exploration and use” of outer
space, there is a contradiction and vagueness about what use really means. This
is compounded if one refers to the Moon Agreement where the term, exploitation,
is added and where Article XI specifically discusses the possibility of future com-
mercial space applications, but does call for an international framework for such
activities.”

Given the ambiguities in the language of the treaties, and the fact that in
order for any nation (or company) to use outer space, some type of physical ac-
tivity involving the removal of resources from a celestial body will be necessary.
It will then logically be within the realm of national law to develop an interpre-
tation of the treaty language and develop a legal and regulatory regime for using
resources found in outer space and on celestial bodies. It will also be imperative
that nations, in developing these regimes, abide by the principles of the treaties in-
cluding: accepting responsibility and liability for their actions in space, avoiding or
minimizing the contamination of outer space and intentional harmful interference
to other nations and their space activities, allowing for the freedom of access of
others, and using space resources for peaceful purposes.

An effort in that direction has been initiated by the United States. Follow-
ing a long-standing policy,* the U.S. Congress passed U.S. Commercial Space

23 Even though the Moon Agreement has not been ratified by the major space-faring nations, sections
of it can still be viewed as a window into the thinking and intent of the drafters of the earlier treaties.
And even within the Moon Agreement, there are contradictions, since Article VI deals with resources
on the surface and subsurface of the Moon but then refers specifically to removal or use for scientific
purposes. In other words, there are no crystal clear resolutions of the question at hand in the treaties.
24 Letter from Secretary of State Vance to Senator Church, Chairman of Senate Foreign Relations
Committee (Nov 28, 1979), reprinted in Agreement Governing the Activities of States on the Moon
and Other Celestial Bodies, Senate Committee on Commerce, Science and Transportation (Aug 1980)
at 313 (stating that the Moon Treaty provides no moratorium on exploitation of space resources, that
Art II of the Outer Space Treaty’s ban on appropriation only applies to resources in place, and that the
Outer Space Treaty and Moon Agreement would allow for ownership of extracted space resources);
See also Testimony of State Dept. Legal Advisor Owen in Hearings Before the Subcommittee on
Science, Technology and Space of the Senate Committee on Commerce, Science, and Transportation
on Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, 96th Cong,
2d sess 2-19 (1980) (both oral and written testimony) (“American companies will have a continuing
legal right to exploit the Moon’s resources....”; “...once [resources] have been extracted from the
Moon, ownership can be asserted at that pomt s “exp101tat10n [can] go forward and that one can
own what one can remove from the surface or subsurface of a celestial body...the negotiating history
[of the Moon Agreement] makes it very clear that that was contemplated by the parties.”; “The
United States took the position from the outset that such exploitation should be permitted, that such
ownership after extraction should be permitted. And that...is an authoritative interpretation ... .”; “...

we have insisted that even after such a regime is established [an international one under the Moon
Treaty], the right of unilateral exploitation will continue to be available to those States which choose
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Launch Competitiveness Act (H.R. 2262), and it was signed into law by the Presi-
dent on November 23, 2015. Title IV of that Act specifically grants property rights
for obtained abiotic resources from celestial bodies to companies operating under
the jurisdiction of the United States. The Act also specifically emphasizes that this
is not a declaration of U.S. sovereignty over any celestial body.

Although these provisions of the Act dealing with property rights are con-
troversial, it is interesting to note that not only have companies in the United States
supported the Bill, but a recent statement of the International Institute of Space
Law has acknowledged that the treaties are not clear on the resource issue and that
actions of the U.S. Congress are a “possible interpretation” of the treaty language
by a State Party to the Outer Space Treaty.”

It should be emphasized that this new U.S. legislation is a broad statement
that assures industry that the U.S. Government is committed to supporting private
sector development in space. However, the many details of how this new law will
be implemented through the licensing and regulatory regime for space that exist in
the United States are not specified. Moreover, since actual resource mining and use
in space is still many years in the future and the technologies are still under devel-
opment, it is proper that the details be left to the appropriate time and the appropri-
ate regulatory body to consider when a company or companies have demonstrated
specific plans for this type of commercial activity.

Further, there will be different interpretations of the validity of this new
law, particularly from other nations. The discussion and possible legal challenges
on an international level will be intellectual, political, and emotional. The result is
impossible to predict, but it is likely that either the principle of resource property
rights will be upheld or that efforts will be made to draft a new treaty with less
ambiguous terminology than now exists in the current space treaties.

VII. MAJOR SPACE LEGAL ISSUES YET TO BE ADDRESSED

The most important international legal issues that will need clarification
and better definition as commercial interests expand in space are:

* Distinguishing sovereignty from ownership, property rights, and liability,

* Defining and identifying a nation’s responsibility under Article VI of the
OST when assets in space are sold, transferred, or otherwise disturbed by the
nation that is not the launching state nor state of registry,

e Similarly, linking the registration of a space asset to actual jurisdiction and
control of the appropriate state, not just the jurisdiction and control of the
first launching state and/or the state of registry,

not to participate in such a regime”).
25 International Institute of Space Law, Position Paper on Space Resource Mining, adopted by
consensus by the Board of Directors on Dec 20, 2015.
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* Identifying and defining the difference between a launch from earth and a
launch from a space-based asset,

* Clearly defining a new liability regime for in-space incidents that doesn’t
contradict or violate any provisions of the Liability Convention,

* Providing for an international binding and enforceable system of dispute
resolution for space incidents.

Essentially, the above issues revolve around three principles: (1) state
responsibility being attached to the most logical state(s) associated with a space
asset, (2) the avoidance of one state performing an action that results in harmful
interference with the assets of another state while in outer space, and (3) resolving
any disputes in outer space peacefully, effectively, and in a fair and impartial man-
ner.

Today, none of these legal principles are well-defined. So far, the world
has been lucky, and there have been no in-space incidents that have occurred that
have (1) not been resolved by diplomatic negotiations, and (2) have created enough
economic damage in space to warrant a test in a court of law.

The space community should not wait for the inevitable test case. If we do,
any hasty solution will be too little, too late. And it would likely be a patchwork
of ineffective compromises, or oriented toward one particular situation to ensure
that that particular type of incident won’t occur again. Governments may be able
to settle disputes involving government assets, but when the mix includes valuable
commercial assets, the need for a more formal set of definitions and rules will be
necessary.

The above issues are now being discussed in academic and government
venues. In the more immediate future, establishing a legal and regulatory system
that meets the needs of the changing structure of public/private space activities is
crucial to all space-faring nations. Developing a balanced approach that addresses
the existing treaty obligations with the economic and political realities of today’s
world that will both incentivize private investment in space, as well as ensure the
sustainability of future uses of space, will be a difficult but necessary international
challenge.
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BLURRING THE LEGAL DIVIDE
BETWEEN FOETUS AND BABY

Laura Fitzgibbon'

INTRODUCTION

CP (A Child) v First Tier Tribunal (Criminal Injuries Compensation)
(British Pregnancy Advisory Service/Birthrights and another intervening)' con-
cerns an application for compensation under the Criminal Injuries Compensation
Scheme (the CICS) for harm caused by a mother to her born child, CP, through
excessive alcohol consumption during pregnancy.” CP was born with severe Foetal
Alcohol Spectrum Disorder (FASD), a result of prenatal alcohol exposure with a
wide variety of manifestations that range in severity.’ The ‘highly variable and het-
erogeneous’ intellectual deficits associated with FASD* can also be accompanied
by distinctive facial deformities and a multitude of physical, emotional, cognitive
and behavioural problems.’ This dissertation will analyse the complex and conten-
tious moral and legal issues surrounding this case, and it will argue that the Court
of Appeal’s decision in CP v CICA® is desirable. A background of CICS and CP v
CICA will follow, after which the structure of the dissertation will be summarized.

The Criminal Injuries Compensation Scheme

The Criminal Injuries Compensation Authority administers the CICS. The
scheme’ is made by the Secretary of State pursuant to the Criminal Injuries Com-
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2012).
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pensation Act 1995,% and it enables a person to claim compensation for an ‘injury
which is directly attributable to their being a direct victim of a crime of violence.”
However, a conviction is not necessary for an application to be made under the
scheme '’ As clarified by Regina (Jones) v First-tier Tribunal (Social Entitlement
Chamber)," if there is an appeal of a decision, the courts must inquire whether a
crime has been committed and, if so, whether that crime was a crime of violence
(both must be met for an appeal).'

The current (2012) version of the CICS contains an exclusion clause
which states that a crime of violence does not include a crime that ‘was sustained
in utero as a result of harmful substances willingly ingested by the mother during
pregnancy, with intent to cause, or being reckless as to, injury to the foetus.’"
Therefore, no award of compensation could be made to someone with FASD un-
der this scheme.'* However, there is no such exclusion clause in the 2008 CICS,
the version of the scheme under which the application in CP v CICA was filed. As
such, there was a push for applications concerning FASD before the introduction
of the 2012 CICS exclusion clause."” Consequently, eighty cases with similar facts
were filed under the 2008 CICS and were affected by CP v CICA."

CPv CICA

The alleged crime that founded the application for compensation in CP v
CICA was section 23 of the Offences Against the Person Act 1861 (s 23 OAPA)."
Liability under s 23 OAPA is established if a person ‘unlawfully and maliciously’
administers ‘any poison or other destructive or noxious thing’ so as to endanger
life or to inflict grievous bodily harm (GBH) on ‘any other person.’'® It was argued
that s 23 OAPA was committed by the mother through her actions of drinking ex-
cessive quantities of alcohol in pregnancy, causing GBH to CP in the form of very
severe Foetal Alcohol Spectrum Disorder (FASD).

The application for compensation on behalf of CP was rejected by CICA

8 Criminal Injuries Compensation Act 1995, ch 53 (1995).

9 The Criminal Injuries Compensation Scheme 2012 at q 4.

10 Id at 4 9.

11 UKSC 19 (2013), 2 AC 48 (2013).

12 Id at 16.

13 The Criminal Injuries Compensation Scheme 2012 at Annex B, clause 1(e) (cited in note 7).

14 HC Deb, vol 586, col 40WH (Oct 14, 2014).

15 Neil Sugarman, The Criminal Injuries Compensation Scheme Update - foetal alcohol syndrome,
neglect, time limits and important changes (Adoption Today, June 2012), online at http://www.
bubblewrappedchildren.co.uk/fasd.html.

16 CPv CIC4, C3/2014/0775 at 9§ 3.

17 Offenses Against the Person Act, 24 & 25 Vict ch 100 (1861).

18 Id at § 23.



BLURRING THE LEGAL DIVIDE BETWEEN FOETUS AND BABY 18

on the basis that she was not the victim of a crime of violence," but the First Tier
Tribunal disagreed and allowed the claim for compensation: it found that CP had
sustained an injury that was directly attributable to a crime of violence, namely s
23 OAPA.” However, this was overturned on appeal to the Upper Tribunal in late
2013.*' The Court of Appeal then heard the appeal by the local authority on behalf
of CP on November 5th, 2014. The primary issue for the appeal was whether a
foetus could be ‘any other person’ for the purposes of s 23 OAPA, given that CP
was a foetus at the time of the administration of the ‘noxious substance.’** The re-
sult of the case was not wholly predictable; as chapter two will assess, there were
compelling legal arguments both for and against the success of the appeal. Further-
more, the potential implications of the decision were subject to substantial debate
and media coverage at the time the case was heard. While the case was civil, the
Court of Appeal nevertheless offered an interpretation of the criminal law; hence,
if the appeal had been allowed, it may have had significant implications for the
interpretation and application of the criminal law, serving as a dangerous precedent
for prosecutions to be brought under the same or similar circumstances. However,
the appeal was dismissed, and the indirect precedent has arguably been avoided, as
CP was unable to claim compensation under the CICS.

Method

The first chapter will analyse the rationale pertaining to criminal maternal
liability for harm to a mother’s born child through her actions in pregnancy. It will
be argued that a mother owes a moral duty to a child that will be born alive, but
that this duty should not be enforced through the criminal law. Both justifications
for and against criminalisation of this behaviour will be analysed and tested. Some
of the issues examined will include: difficulties with identifying a standard of care;
considerations of the impact that criminalisation may have on the autonomy of
pregnant women; and the practical implications of such criminalisation. Given the
conclusion that criminalisation is not desirable, arguments for practical govern-
ment action pertaining to FASD and substance dependency will be offered.

The second chapter will argue that the reasoning in CP v CICA led to a
satisfactory outcome. First, in light of the civil nature of the case, the contention
that the application for compensation should succeed will be analysed. While it
will be argued that it is a morally compelling argument, it will be concluded that it
is fundamentally undermined by the potential for the decision to negatively influ-
ence criminal law. The legal reasoning in the case will therefore be dissected and

19 CPv CIC4, C3/2014/0775 at § 4.

20 Id at 9 5.

21 CICA v First-tier Tribunal and CP (CIC), UKUT 0638 at 6 (AAC 2013).
22 CPv CIC4, C3/2014/0775 at g 15.
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analysed with reference to case law, statutes and academic discourse. Particular
attention will be paid to the argument that the reasoning behind A#forney-General s
Reference (No. 3 of 1994), in which an application of the born alive rule held a
father liable for constructive manslaughter of his child through his infliction of
GBH on the pregnant mother, could be applied to maternal liability under s 23
OAPA. A conclusion will then be drawn about the applicability of criminal law to
maternal harm to the child born alive after CP v CICA. It will be concluded that it
is fortunately not likely.

CHAPTER ONE: CRIMINAL MATERNAL LIABILITY
FOR HARM TO THE CHILD BORN ALIVE

This chapter will examine the justifications of criminal maternal liability
for harm to the child born alive through alcohol consumption in pregnancy. It will
be argued that criminalisation of alcohol consumption during pregnancy is not
desirable for a multitude of reasons, which will set the foundation for the second
chapter’s argument that the dismissal CP v CICA was desirable.

Firstly, it will be argued that a mother owes a moral duty to the foetus
she carries that will be born alive. Despite this, however, this chapter will argue
that there are strong reasons not to recognise that duty in the form of criminal
liability. The justifications underpinning criminalisation of maternal harm to the
child born alive through alcohol consumption in pregnancy will be examined, as
will specific issues relating to criminalisation of this harm. These issues will in-
clude: the point at which that criminalization would occur; causation of harm to the
child born alive; the autonomy of pregnant women; and issues of discrimination.
The practical implications of criminalisation will also be analysed, resulting in
overwhelmingly problematic outcomes. Due to these problematic theoretical flaws
and negative practical implications, it will be argued that criminalisation is not an
appropriate solution for preventing harm to the child born alive through maternal
consumption of alcohol in pregnancy. Instead, provision of care, treatment and
education are preferable actions to take.

I. MORAL RESPONSIBILITY

The moral responsibility of a mother to her child that she carries is a con-
tentious matter. This dissertation will argue that, if a mother has decided to carry
her foetus to term, and so intends it to be born alive, then she owes a moral respon-
sibility to the child that will be born alive. However, it will be argued that while
this moral duty does exist, it should not be transposed into a legal one insofar as
criminalisation of maternal alcohol consumption in pregnancy.

23 AC 245 (HL 1998).
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Heather Draper argues for moral responsibility of a mother to a foetus
that will be born alive by comparing the moral duties owed: between strangers; by
parents to their children already born; and by a mother to the child that is yet to
be, but will be, born.** She uses the example of someone in need of a bone marrow
transplant, with only one other person representing a known match. Regarding
the moral duty owed between strangers, she argues that a determination of moral
duty depends on where one sets the minimum level of decency.” In contrast, she
argues that a parent has a moral obligation to their own born children in this situ-
ation, because being a parent involves an ‘obligation to make sacrifices for one’s
children that one would not be obliged to make for strangers.’*® This also applies
to a woman once she has decided to continue with a pregnancy, not only when the
child is born. As Margaret Brazier argues, it would be difficult to say that a woman
who has opted to bring a person into the world has no responsibility for its welfare,
particularly because the pregnant woman poses, normally, the most direct threat to
the welfare of the future child, given its ‘absolute [dependency]’ on her.”” More-
over, it can be argued that a pregnant woman, due to this physical dependency, has
a stronger moral obligation than parents of a born child, because this dependency
brings a heightened moral duty to avoid harming the foetus.”

It is possible for parents’ moral obligation to fall unequally on either par-
ent in a specific situation.” For example, if a born child needed a bone marrow
transplant and only one parent is a match, then the moral obligation to donate
bone marrow would fall unequally on the matching parent.** Therefore, as Draper
posits, there is no issue of discrimination on the basis of pregnancy in relation to
this moral obligation, so long as there would be the same obligation on a man in a
parallel situation, which there arguably would be.”!

The strength of the argument for moral responsibility of a mother to her
born child is highlighted through a further comparison of parental duties. If a set of
parents, a pregnant woman and her partner, smoke cigarettes and thus both cause
harm to the child born alive, then it would be illogical to say that only one partner
has a moral duty not to harm the unborn child.”® Therefore, it is difficult to deny
the existence of a moral duty on the pregnant woman to her child born alive. How-
ever, this chapter will argue that regardless of the strength of the moral duty of the

24 Heather Draper, Women, forced caesareans and antenatal responsibilities, 22 Journal of Medical
Ethics 327, 330 (1996).

25 Id.

26 Id.

27 Margaret Brazier, Liberty, Responsibility, Maternity, 52 Current Legal Problems 359, 367
(1999).
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29 Draper, 22 Journal of Medical Ethics at 330 (cited in note 24).

30 Id.

31 Id.

32 Brazier, 52 Current Legal Problems at 367 (cited in note 27).
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mother to her child born alive, it is crucial that this moral duty is not translated into
a legal duty, specifically in regards to criminalisation of maternal consumption of
alcohol during pregnancy.

This dissertation will now analyse some of the theories that would under-
pin a policy of criminalisation of maternal harm to the child born alive through
alcohol consumption during pregnancy. Specific issues that would arise if the con-
sumption of alcohol during pregnancy was criminalised will be discussed, leading
to the conclusion that such a policy is deeply undesirable.

II. THEORY UNDERPINNING CRIMINALISATION

It could be argued that a theory of deterrence underpins criminalisation of
maternal harm to the child born alive, insofar as a woman would not choose to con-
duct harmful activity during pregnancy if she knew that she may be held criminally
accountable.” However, while this justification may be valid for some crimes, it
is flawed in relation to maternal harm to the child born alive, primarily because it
does not fit the context. As Iris Young argues in the context of drug dependency,
which can be applied to alcohol dependency, there is little element of choice in
which deterrence can operate, because few people use substances with the aim of
becoming dependent on them.*

The strongest contention is that the motivation for criminalising this harm
is predominantly retributive: women have done a moral wrong that is deserving
of punishment.* In CP v CICA, in the context of FASD and s 23 OAPA, the moral
wrong is that the mother drank excessive amounts of alcohol during pregnancy,
knowing that it might harm the child once it was born alive. However, this justi-
fication is flawed because, in most situations, the mother in question will be alco-
hol-dependent, and so, in essence, substance dependency is criminalised, which is
arguably a medical condition.’® Furthermore, this focus on maternal responsibility
represents, as argued by many commentators, the wrong focus. For example, To-
scano argues that this focus on maternal harm detracts from other causal factors
for ill health of born children, e.g., paternal influences and environmental factors.’’
Patricia Boling posits that the focus on blame and responsibility of women is mis-
guided. She argues that a better focus is one on public accountability for providing

33 Iris Young, Punishment, Treatment, Empowerment: three approaches to policy for pregnant
addicts, in Patricia Boling, ed, Expecting Trouble: Surrogacy, Fetal Abuse and New Reproductive
Technologies at 113 (Westview 1995).
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14 Social & Legal Studies 359, 371 (2005).

36 Emma Pickworth, Substance Abuse in Pregnancy and the Child Born Alive Rule, 27 Anglo-Am
LRev 1,472,491 (1998).

37 Toscano, 14 Social & Legal Studies at 377-80 (cited in note 35).
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support and education for these women, so that steps are taken to reduce the in-
cidence of this type of harm.*® This dissertation will argue that the most effective
way of managing this issue is not criminalisation, but care, treatment, and educa-
tion of the people concerned.

In light of these underlying motivations, specific issues regarding crim-
inalisation of maternal harm to the child born alive will now be analysed, with
a focus on criminalisation of harm resulting from maternal alcohol consumption
during pregnancy. It will be argued that a policy of criminalisation does not appre-
ciate the context of the harm, and as such, would be discriminatory, have danger-
ous implications for the autonomy of pregnant women, and is not the best method
of managing the problem.

II1. AUTONOMY

Firstly, note that there is already a significant restriction on a pregnant
woman’s autonomy in favour of the foetus: a woman cannot, except in rare cir-
cumstances, have an abortion after 24 weeks’ gestation.” However, for the pur-
poses of this dissertation, it is submitted that regulation of abortion and the issue
of criminalisation of maternal harm to the child born alive must be considered
separately. As Kenneth Norrie argues, the legal regulation of abortion recognizes
the born alive child’s inability to act on harm received in utero,” and therefore
any considerations regarding the autonomy of the pregnant woman come after.
Meredith Blake also concurs that the decision to continue with the pregnancy is a
significant distinguishing factor: there is a positive duty of assistance on the moth-
er when she assumes responsibility for the foetus’ welfare by deciding to carry the
foetus to term.*' This is morally justifiable, since a moral duty towards the child
born alive materialises only when the mother has decided to carry it to term: the
moral duty is towards a foetus that ‘will become a child capable of suffering.”*
Therefore, it is also possible to view regulation of maternal actions that will harm
a child born alive as subsequent to the regulation of termination of pregnancy.

A competent pregnant woman has an unfettered right to her bodily auton-
omy, insofar as she can refuse consent to medical treatment that may benefit her

38 Patricia Boling, Mandating Treatment for Pregnant Substance Abusers Is the Wrong Focus for
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unborn child: the law ‘fiercely protects’ the autonomy of the pregnant woman on
the basis that the interests of the foetus cannot override the ‘fundamental human
right to make choices for oneself.”* The leading cases on this issue are Re MB (An
Adult: Medical Treatment)* and St Georges Healthcare NHS Trust v S.* In Re
MB, the Court of Appeal confirmed that the interests of the foetus have no bearing
on the decision of whether a caesarean section should be carried out on a preg-
nant mother: a competent woman may refuse medical intervention ‘for religious
reasons, other reasons, for rational or irrational reasons or for no reason at all...
even though the consequence may be the death or serious handicap of the child
she bears, or her own death.’*® This was reiterated in St George s Healthcare NHS
Trust: while it is true that ‘pregnancy increases the personal responsibilities of a
woman, it does not diminish her entitlement to decide whether or not to undergo
medical treatment.”*’

However, in light of the moral duty that a mother owes to the child born
alive, some argue that it is acceptable to curb the autonomy of pregnant women
who intend to carry the pregnancy to term, though in lesser ways than a forced ce-
sarean section, so as to restrict her from causing preventable harm to the child she
carries. It can be argued that there is a ‘positive duty of assistance upon the woman
towards the foetus, based upon her assumption of responsibility for it safety.”*
Therefore, one could argue that in the context of preventable harms, requiring a
comparatively minor invasion on the mother’s autonomy when compared to the
harm that may result from her actions, to let a woman’s autonomy trump the inter-
ests of the child born alive in every instance represents ‘pathological selfishness.”®

This leads to an argument, particularly in the context of preventable harms,
for a balance between a pregnant woman’s autonomy and the interests of the foetus
that will be born alive. Blake suggests that this balance could be similar to the bal-
ance of rights under the Human Rights Act 1998; it would allow the examination
of wider interests and avoid ‘an autonomic victory for autonomy.””' While morally
compelling, it disregards the common law stance of upholding the autonomy of
women over any interests of their foetus. Furthermore, while the law does impose
restrictions on peoples’ actions based on an assumption of responsibility, this does
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not usually involve a restriction on their bodily autonomy.**

This dissertation will now argue that the autonomy of the pregnant woman
must be upheld entirely. Criminalisation for harm caused by alcohol consumption
during pregnancy would represent a problematic incursion of the autonomy of the
pregnant women in two main ways. Firstly, the restriction on activity during preg-
nancy that criminalisation would necessitate is problematic in its discriminatory
nature and potentially dangerously unrestricted. Secondly, the argument concern-
ing coercion of pregnant women into medical interventions is against the clear
stance of common law. This argument also considers discrimination.

A. Restriction on Activity

There is already some limit to the autonomy of pregnant women, as they
cannot do activities in pregnancy that are already illegal.” However, if a limit on
maternal activity in pregnancy goes further than that which is already illegal, then
those limits would arguably be breaching a woman’s autonomy** in a way that
discriminates on gender grounds: it would be criminalising the activity due only to
pregnancy.” Discrimination on the basis of pregnancy is also evident if a compari-
son with a non-pregnant person is utilised. For example, if parents of born children
are not compelled by law to stop smoking because of a moral duty they owe their
children to prevent secondhand smoking, then a pregnant woman should not be
compelled by law to stop smoking either.*

Moreover, criminalisation of alcohol consumption in pregnancy could
represent a ‘slippery slope’ to criminalisation of consumption of other substances,
leading to further restrictions on autonomy in pregnancy. For example, it would
be a short step to extend criminalisation to other legal harms that are known to
cause damage to the foetus,” such as smoking tobacco.”® Additionally, the poten-
tial might exist for criminalisation to be extended to other controls on the lives
of women, such as for certain sports that could be dangerous to the health of the
foetus.” The following argument might also arise: why not permit liability for ma-
ternal harm to the child born alive only through use of substances that are already
illegal?®® However, there are still multiple reasons that discourage this, especially
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the argument that it is discriminatory: it would imply an extra crime on the basis
of pregnancy.®' The realities of such an approach are illustrated in a recent contro-
versy in Tennessee. Despite the fact that use of methamphetamine is not illegal,
a pregnant woman was given an enhanced sentence for manufacture and use of
methamphetamine because she was pregnant.” Furthermore, as will be explored
later in this chapter, the arguments concerning the practicalities of criminalising
consumption of harmful substances in pregnancy deters against it, even in the case
of illegal substance use.

B. An Obligation to Submit to Medical Procedures

If concerns regarding restrictions on pregnant women are not strong
enough, then another argument drives home the harsh and immediate potential
implications of criminalising both legal and illegal substance misuse in pregnancy.
If maternal liability for harm or death to the child born alive was recognised as a
criminal offence, then it becomes nigh on impossible to argue that the law should
not intervene to prevent a crime, which would steer dangerously close to the risk
of court-ordered caesarean sections, or other forced medical intervention for sub-
stance-dependent women.” The realities of this can again be demonstrated with
reference to practice in America. Women are frequently convicted of offences for
the death or harm of their foetuses, often related to substance dependency, under
generally worded statues, as, for example, for murder or child abuse.* The conse-
quences of these offences regularly include incarcerations, forced caesareans and
coerced abortion.”

IV. STANDARD OF CARE AND CAUSATION

Criminalising consumption of alcohol during pregnancy would require
that the point at which consumption would become criminal be set. This is not
straightforward because the point at which harm is caused is not easily identifiable.
There is a distinct lack of knowledge regarding the effects of low or moderate
levels of alcohol consumption during pregnancy, the varying effects of alcohol
consumption at different stages of pregnancy,” and whether low levels of alcohol
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consumption are harmful to the developing foetus at all.”’

Furthermore, since causation would have to be proved beyond reasonable
doubt,” causation of harm may be difficult to prove, as different factors causing
harm to the developing foetus may be hard to disentangle.®” For example, the activ-
ities of the child’s father, such as smoking tobacco, can affect the sperm and nega-
tively impact the health of the child born alive.” Furthermore, everyday exposure
to chemicals can have adverse effects on a foetus.”'

In light of these issues, one can argue that criminalising ‘excessive’ alco-
hol consumption, specifically when the woman is aware her actions may harm her
child born alive, would avoid the issues of uncertainty surrounding causation, and
identify a fair standard. At this point, causation would be easier to establish,”” and
identifying intention would likely avoid any problems; for example, in CP v CICA,
it was decided that CP’s mother had mens rea for s 23 on the basis that she was
aware of the harm that excessive alcohol consumption during pregnancy would
cause the born child.” However, this stance also has significant flaws. Firstly, what
is ‘excessive’ may differ from one pregnant woman to the next, just as what is
‘reasonable’ would: there is no one standard that could be set for all women.” For
example, a cocaine addict could cause more harm to her child through withdrawal,
than through a slow reduction in consumption,” but it could be considered ‘exces-
sive’ for a woman who is not substance dependent to use cocaine at all during her
acknowledged pregnancy. Given that many women who use harmful substances
while pregnant do so because of substance dependency, this argument is particular-
ly strong; substance dependency is arguably a medical condition, and thus should
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not be criminalised.”® Further, the arguments discussed above pertaining to the
autonomy of both the pregnant women in question and other pregnant woman still
hold considerable weight, even for egregious harm. Moreover, strong practical
considerations must be weighed, as this dissertation will now do.

V. PRACTICAL CONSIDERATIONS

The practical implications of criminalisation of maternal harm to the child
born alive are, it is submitted, particularly poignant arguments. Some have already
been considered in the context of invasions of the autonomy of women (e.g., crim-
inalisation could give rise to situations in which women are coerced into medical
interventions). However, there are further considerations regarding the reduction
of harm to both women and children affected by maternal harm to the child through
alcohol consumption in pregnancy. It will be concluded that criminalisation is cer-
tainly not the most effective response to this harm, and that public education, as
well as support and treatment of those impacted, would be more effective.

While it could be argued that criminalisation would deter women from
consumption of substances in pregnancy, and so reduce the harm caused to the
child, this argument is flawed, predominantly because most harm will stem from
cases involving addiction. The stronger argument is that criminalisation of the
consumption of alcohol, or any other substance, during pregnancy would frighten
substance-dependent pregnant women away from seeking help from the health
profession and social services. This is because these women may worry that ad-
mitting substance addiction or consumption of such substances during pregnancy
would result in criminal liability.”’

Furthermore, factors considered by the government in the process lead-
ing to the Congenital Disabilities (Civil Liability) Act 1976™ in relation to civil
maternal liability for harm to a child born alive, are relevant to criminal maternal
liability.” Liability would be likely to exacerbate the already difficult relation-
ship between mother and disabled child.** Furthermore, it was felt that liability
would be invoked mainly in situations of matrimonial disputes to use as a weapon
against the mother,*' which would harm the child more through damage to the
family unit.* These factors would be aggravated in a criminal context, especially
for substance addiction, because of factors like difficulty finding employment, and
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the stigma associated with heavy drinking during pregnancy.* Moreover, in many
circumstances of substance dependency, civil law may intervene to protect the best
interests of the child, which may result in the child being removed. This may be
retribution enough, especially because a mother is also likely to punish herself for
harm she believes she inflicted on her child.*

Hence, the practical implications and theoretical flaws of criminalisation
of maternal harm to the child born alive, through alcohol consumption during preg-
nancy, are overwhelmingly problematic. A more effective response to the issue is
to provide care and support to the women affected, including providing access to
prenatal care and substance addiction treatment programmes,*’ as many commen-
tators, including Boling and Wendy Chavkin, agree.

There are some additional points to be made regarding FASD. Firstly, care
and support for affected children are imperative.* In the UK, a lack of knowledge
of FASD in the health profession — including in terms of diagnosis — limits the
access to specialist services that children with FASD need, and there is a ‘post-
code lottery of diagnosis.”®” Given the severe lack of knowledge and data on the
prevalence, incidence and symptoms of FASD, further data and information are
vital,”® as they would enable more effective diagnoses of FASD and help families
access the help and support they need. The service models to diagnose and support
FASD individuals also need improvement, as there is a distinct lack of specialist
clinics in the UK.* Secondly, the public must be clearly advised that the safest way
to avoid FASD completely, is to avoid alcohol consumption during pregnancy.”
However, the public should not be patronised. Transparent information should be
provided, particularly to pregnant women: if scientific knowledge is uncertain,
then this uncertainty should be conveyed.” It must be clear that low to moderate
amounts of alcohol consumed in pregnancy could, but not necessarily will, harm
the developing foetus, and that the only way to guarantee that a baby will not suffer
from FASD is to avoid consuming any alcohol during pregnancy. Currently, the
government tends to portray guidance on the uncertain issue of alcohol consump-
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tion during pregnancy as inviolable rules, thus presenting uncertain information
as and certain and associating risk of harm with guaranteed danger.”” In addition
to paying ‘scant respect’ to a pregnant woman’s autonomy,” this perpetuates the
stigma associated with drinking alcohol during pregnancy.’* The social stigma may
lead women to shun medical help for her dependency; hence, if this stigma were
reduced, more women may seek the help they need.”

VI. CHAPTER CONCLUSION

This chapter has analysed the justifications for and against criminalisation
of maternal harm to the child born alive through alcohol consumption in preg-
nancy. It has been argued that a mother owes a moral duty to avoid causing harm
through her actions during pregnancy to her child born alive. However, issues of
autonomy, discrimination and an ambiguous point of criminalisation, along with
the practical implications surrounding the health and well-being of the people in-
volved, weigh heavily against the legal recognition of said moral duty. A more
appropriate and effective response is public education, and support for affected
women and children.

The next chapter will use this stance as the basis for which to analyse CP
v CICA. The arguments for compensation on the basis of civil law will be anal-
ysed. However, it will be argued that the decision would have indirectly affected
criminal law; hence, the decision against theoretical liability under s 23 OAPA in
relation to maternal harm to the child born alive through alcohol consumption in
pregnancy was a desirable decision.

CHAPTER TWO: DID THE COURT OF APPEAL IN CP V CICA
COME TO A DESIRABLE DECISION?

As previously stated, CP v CICA is a civil law case, so the decision does
not set a direct precedent for criminal law. Therefore, the compelling arguments
for the success of the appeal, on the basis of the justifications for compensation,
will first be analysed. However, it will be concluded that compensation in this con-
text is not desirable. Moreover, it will be posited that arguments for compensation
are fundamentally undermined by the fact that an application of s 23 OAPA to the
consumption of alcohol by a pregnant woman by the Court of Appeal, even in a
civil case, would undeniably set a precedent for prosecutions to be brought under
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criminal law, which would be deeply detrimental. In light of this, the interpretation
of the criminal law by the Court of Appeal will be analysed. The central legal issue
on appeal was, as stated previously, whether ‘any other person’ for the purposes
of's 23 OAPA could include the foetus, given that CP was a foetus at the time that
she was harmed by her mother’s alcohol consumption. Key issues of the arguments
surrounding the case will be analysed, including the legal status of the foetus and
the potential applicability of the reasoning in the 4-G 5 Reference to s 23 OAPA.
This dissertation will then consider the effect that CP v CICA has had on the law
as it relates to criminal maternal liability for harm to the child born alive, which
had the potential to be extreme. In conclusion, it will be argued that the effect that
CP v CICA has had on both the criminal law and on compensation for FASD is
desirable.

I. CONFINE CP V CICA TO THE CONTEXT OF THE CICS:
ARGUMENTS FOR THE AWARD OF COMPENSATION

The primary reason to apply for compensation and pursue the appeals in
CP v CICA was to claim compensation on behalf of a child who has FASD because
her mother consumed excessive alcohol during pregnancy, knowing that it could
harm her infant. Eighty similar applications awaited the outcome of the case.”
Morally compelling arguments can be made in favour of the appeal in this context,
which this dissertation will now analyse. However, as each is addressed, the flaws
in the arguments will be highlighted, and it will be concluded that the arguments
for compensation under the scheme are fundamentally flawed.

In civil law, children can act on harm inflicted upon them while in utero
under the Congenital Disabilities (Civil Liability) Act 1976. The act provides, un-
der s 1(2)(a) and (b), that civil liability to the child born disabled, where it would
not otherwise be disabled, can be established where a person is answerable to an
occurrence that ‘affected either parent of the child in his or her ability to have a
normal, healthy child’ or ‘affected the mother during her pregnancy, or affected
her or the child in the course of its birth.””” However, there is an express exclusion
clause within s 1(1) of the act that states that no maternal liability can arise on the
basis of the act.” This is qualified by s 2 of the act, which permits maternal liability
in the limited circumstance of her negligent actions while driving a motor vehicle
if she knows, or ought reasonably to know, that she is pregnant.” Therefore, since
a child with FASD cannot claim compensation under the CDA 1976 on the basis
of their mother’s actions, a recourse to compensation under the CICS would pro-

96 CPv CICA, C3/2014/0775 at § 3.
97 CDA 1976 at § 1(2)(a) and (b).
98 Id at § 1(1).

99 Id at § 2.



31 PENN UNDERGRADUATE LAW JOURNAL

vide these children with compensation that they cannot claim under tort law. The
impact of CP v CICA would have been initially limited: given that compensation
under the 2012 scheme for harm incurred in utero is excluded, the decision on the
scheme would affect only cases already filed under the 2008 scheme. However, if
CP v CICA had been decided in favour of CP, the CICS may have faced pressure
to change its scheme to allow these types of claims: this opinion had already been
expressed in the House of Commons before the case was heard.'”

The argument for compensation under the CICS is that the FASD-affected
child has been the victim of intentional or reckless cruelty that involved the inflic-
tion of physical injury, which will cause him/her lifelong and potentially devas-
tating disabilities. For this, compensation advocates argue such a child deserves
compensation.'”’ This money could be used to support the child and improve his/
her quality of life — after all, access to services on the NHS is arguably inade-
quate.'” However, the logical counterargument is that the state’s compensative
money would represent ‘wooden dollars,’ as it would be just as well-spent if used
by the local authority to provide ‘rapid and long-term access to specialist services’
for affected children and access to care and treatment for their mothers.'”

This argument ignores the fact that the child was injured in utero, while
not legally considered a person, but arguably, so too does the ability to claim com-
pensation under the CDA — specifically, claiming compensation for the negligent
acts of third parties that resulted in a child’s disability. However, this argument
also forgets that the harm was inflicted by the child’s mother. Maternal liability
for harm to her child born alive was explicitly excluded under the CDA 1976 for
policy reasons relating broadly to civil maternal liability for harm to her child born
alive, reasons which included: the negative effect of the mother’s civil liability on
relationships within a family;'** the potential for liability to exacerbate the already
difficult relationship between mother and disabled child;'” and the inability of a
mother to meet the claim for compensation.'® While the latter argument does not
apply in the context of the CICS, the former arguments do. The consideration of
the relationship between mother and disabled child, and the stigma associated with
such compensation, has particular weight in the context of the CICS because com-
pensation is based not only on a civil wrong, but on theoretical criminal liability.
Hence, the mother would effectively be labeled a criminal for compensation under
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the CICS to be claimed.

Given that, under the CICS, compensation comes from the state and not
the mother, compensation could possibly be justified on a similar basis to maternal
liability for harm caused to the child born alive by her negligent driving. Liability
of a mother for harm to her child born alive caused by her negligent driving was
justified partly because the real defendant would be the insurer,'”” and so compen-
sation could be sought to benefit not only the child, but the family as a whole.'”
These arguments apply with equal force concerning the CICS, given the source of
the compensation. However, the further justifications for maternal liability to her
child born alive through her negligent driving do not apply to maternal liability
under the CICS. For example, an important justification for maternal liability to a
child born alive through negligent driving is that the duty of care that the mother
owed to her child born alive was ‘identical to her duty to any other passengers in
the car or fellow road users.”'” This argument does not apply to the theoretical
criminal liability argued via s 23 OAPA to found an application under the CICS
in CP v CICA; this is because, as was argued in chapter one, maternal liability
for harm by alcohol consumption in pregnancy to the child born alive would be
discriminatory towards pregnant women, because the mother would owe a unique
duty to the child that she was carrying. Moreover, the broad policy arguments
against compensation for maternal liability strongly deter from compensation, spe-
cifically for maternal acts during pregnancy that harm a child born alive.

The strongest reason against compensation under the CICS in CP v CICA
is that it would have necessitated a finding of theoretical maternal liability for harm
to a child born alive through excessive alcohol consumption during pregnancy
under s 23 OAPA. While any finding in the case would not have affected the crim-
inal law directly in the form of precedent, it is undeniable that the finding could
be used as a basis to bring prosecutions in the future;"" if the Court of Appeal had
reasoned that s 23 OAPA could apply to maternal harm to the child born alive
through alcohol consumption during pregnancy, then this may have been used as
the basis for prosecutions for the same offence, which, as was argued in the first
chapter, would be deeply problematic and undesirable. As a counterargument, one
might argue that the effects of the decision would be confined to the CICS, given
a) that prosecuting mothers on the basis of s 23 would need to be for the public
interest, which it would not be;'"" and b) that, if any criminal liability did arise, it
would have to be proved beyond a reasonable doubt,"” which would be difficult
except in the most egregious cases. However, these arguments cannot be trusted to
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guard against the potential effects of such an interpretation on criminal law; any
interpretation of the criminal law by the Court of Appeal could stand as a basis of
argument to bring a prosecution in this context, and this is an unacceptable risk.
Furthermore, the mere approval of the concept of criminalising women for their
actions during pregnancy by the Court of Appeal would be worrying in itself, as it
would show willingness to interpret other cases similarly, effectively functioning
as an endorsement of such an approach. On this basis, this dissertation will now
proceed to dissect the reasoning concerning the criminal law in the case and draw
conclusions regarding the case’s effect on the criminal law.

II. STATUS OF THE FOETUS IN LAW

The legal status of the foetus is clear: the law draws a line between foe-
tus and baby. The foetus is not a person in law,"” but a ‘unique organism,”'"* and
so cannot be a victim of a crime of violence, except where provided for in stat-
ute.'"” The harm required under s 23 OAPA must be inflicted on ‘any other person.’
Therefore, arguments were made in CP v CICA in an attempt to circumvent this
fact. The first argument made on behalf of CP — in favour of an interpretation of
the actus reus of s 23 OAPA applying to the child born alive — was contradictory
to the stance taken in law: it was argued that the foetus should be recognised as a
person in law ‘with rights and capable of having an existence independent of its
mother long before it is born.”"'® Given that the European Court of Human Rights
has refused to rule that a foetus has an Article 2 right to life, it would not have
given the Court of Appeal a strong reason to decide differently,'” especially since
such a decision would be unprecedented and arguably extend beyond the juris-
diction of courts.""® However, the Court of Appeal dismissed this argument. There
was no authority that could be produced in support of it,'"” and the A-G reference
itself, which was relied upon in the alternative argument, was ‘fatal to this limb of
the argument,” insofar as it clearly holds that a foetus is not a person, but a unique
organism. '*’
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III. APPLICATION OF THE REASONING IN THE A-G’S REFERENCE
TO MATERNAL HARM TO THE CHILD BORN ALIVE

The predominant argument in favor of the actus reus of s 23 OAPA, in-
cluding the consumption of alcohol during pregnancy, was that the House of Lords’
reasoning in the 4-G § reference should be applied. If this had been accepted, then
this dissertation has argued that this reasoning could have been used as the basis
for a move to prosecute in the criminal law. However, given that the Court of Ap-
peal rejected the reasoning, the argument would now not likely succeed.

If the foetus is subjected to violence ‘which causes its death in utero,’
then it is not murder, because the foetus is not ‘a reasonable creature, in rerum
natura.”' However, the born alive rule allows for a person who injures a foetus
in utero, which is born alive and then dies as a result of its injures, to be guilty of
murder.'” In the 4-G's Reference, the born alive rule was applied to constructive
manslaughter, where a father was held liable for constructive manslaughter of his
child after he stabbed his pregnant partner in the stomach. Seventeen days later, the
woman went into premature labour and gave birth. The child survived for one hun-
dred and twenty-one days, but died from the effects of prematurity.'> It was found
that the stabbing had perforated the abdomen of the child when it was in utero, but
that this ‘made no provable contribution to her death.’'* Therefore, the questions
referred by the Attorney-General were whether murder or manslaughter could be
found where ‘unlawful injury is deliberately inflicted’ on a pregnant mother where
the child is subsequently born alive and then dies, and the injuries inflicted to the
mother ‘either causes or made a substantial contribution to the death.’'** The Court
of Appeal held that the child could be viewed as a part of the mother, and so intent
towards the foetus was to be viewed the same as intent ‘to injure her arm or her
leg.”'*® The doctrine of transferred malice applied in the case where the ‘intention
is focused exclusively or partially upon the mother herself.”'*” Therefore, the Court
of Appeal held that the crime of murder could be committed against the child born
alive, where the unlawful injury was committed only against the mother.

The House of Lords overturned this finding. They found that there could
be no murder: the foetus is a unique organism and cannot be viewed as part of the
mother,'”® and the rule of transferred malice cannot be used to transfer intent from
the mother to the child born alive because it would involve one fiction too far,
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requiring a double transfer of intent, from mother to foetus and then from foetus
to the child born alive.'” However, the House of Lords held that constructive man-
slaughter could be established. It was enough that: the defendant had intentionally
done an unlawful act, in this case, GBH to the mother; which was dangerous be-
cause it was likely to cause harm to somebody, not necessarily the victim of man-
slaughter; and that that unlawful and dangerous act caused the death of the child
born alive.” It was irrelevant that the foetus was not a legal person at the time
of the mother’s injury,”' and it was also irrelevant that the ‘child was neither the
intended victim nor could it be foreseen as likely to suffer harm after being born
alive.”'”> Therefore, it was enough for a conviction of manslaughter against the
child born alive that the defendant had intended to cause GBH to the mother, and
that causation could be established between the act and the death.

In CP v CIC4, it was argued that this reasoning could be applied to s
23 OAPA. It was argued that it was possible to equate constructive manslaughter
with s 23 OAPA, such that the actus reus of s 23 OAPA could be viewed as con-
tinuous, encompass the consequences of alcohol use, and thus include the point
that CP was born alive, such that she was ‘any other person’ for the purposes of
s 23 OAPA." That CP had suffered GBH rather than death ‘made no material
difference’ if the mother had knowledge of the harmful consequences of alcohol
during pregnancy,* and that the criminal law should ‘equally protect a foetus from
conduct resulting from deliberate acts causing foreseeable harm,” such as GBH
evident after birth."*> However, the Court of Appeal did not accept this argument.
They held that the reasoning in the A-G s reference was confined to the context of
homicide. This was based on an exception to the rule that the actus reus and mens
rea must coincide, which was justified in the context of homicide only because it
is not unusual for there to be a gap in time between injury and the death required
to complete the actus reus." This contrasts with the requirements of the actus reus
of s 23, which requires that the noxious substance be administered to ‘any other
person’ at the time of administration.”’ Therefore, because legal personhood does
not materialise until birth, this argument was dismissed.
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IV. FURTHER ARGUMENTS CONCERNING
THE REASONING IN CP V CICA

While the general criminal law does not apply to the foetus, some specific
statutes afford protection to its interests without giving it legal rights."** The rele-
vance of these statutes was considered in CP v CICA. Under s 58 and s 59 OAPA,
it is a criminal offence to act with intent to procure a miscarriage.'” It is also a
criminal offence under s 1 Infant Life (Preservation) Act 1929 (ILA 1929)'* to
act with intent to ‘destroy the life of a child capable of being born alive.” Section
5 of the Abortion Act 1967 (AA 1967),"*' as amended by the Human Fertilisation
and Embryology Act 1990,'* adds that there is no offence under the s 1 of the IPA
1929 if the procedure is permitted under the AA 1967, which in itself recognizes
the interests of the viable foetus, insofar as abortion is not usually permitted after
24 weeks gestation.'” This legislation can also apply to mothers destroying their
own foetuses, such as in the case of R v Sarah Louise Catt.'** Therefore, this rec-
ognition of the interests of the foetus in statute could have supported a decision to
apply s 23 OAPA to protect the interests of CP, once born alive.'* However, it was
decided that the existence of these statutes supports the dismissal of the appeal,
rather than its success, because the statutes represent a ‘limited’ intervention in
the relationship between the pregnant woman and her foetus. Therefore, if Parlia-
ment had intended to criminalise ‘excessive drinking of a pregnant woman,’ then
it would have done so."*

Beyond this, if criminal liability for alcohol consumption during preg-
nancy had been deemed theoretically possible, this conclusion would have been
incompatible with tort law: a mother would have been criminally liable for some-
thing that she would not be liable for in tort.'"” Even more illogically, potential
criminal liability would enable civil compensation for a mother’s actions during
pregnancy, which Parliament has expressly legislated against.'**

If the argument to extend the actus reus of s 23 OAPA had been accepted
by the Court of Appeal, then one could argue that s 13(5) Human Fertilisation and
Embryology Act (s 13(5) HFEA) would have bolstered the contention that a moth-

138 Rosamund Scott, The English Fetus and the Right to Life, 11 European J of Health L 347, 348
(2004).

139 Offenses Against the Person Act, 24 & 25 Vict ch 100 at § 58 & 59.

140 Infant Life (Preservation) Act 1929, 19 & 20 Geo.5 ch 34 (1929) (ILA 1929).
141 Abortion Act 1967 (1967).

142 Human Fertilisation and Embryology Act 1990, ch 37 (1990).

143 Abortion Act 1967 at § 1.

144 EWCA Crim 1187 (Crown Court 2013).

145 CP v CICA4, C3/2014/0775 at q 23.

146 1d at § 65.

147 1d at  66.

148 1d.



37 PENN UNDERGRADUATE LAW JOURNAL

er’s drug and alcohol consumption during pregnancy can be considered in legal
decisions concerning her child born alive. Under s 13(5) HFEA, practitioners are
obligated to take into account the future welfare of the child when assessing the el-
igibility of a couple for fertility treatment, which, according to the HFEA Code of
Practice, can include ‘drug or alcohol abuse’ as a factor that may impair a parent’s
ability to care for the child.'” However, the context of this consideration is dif-
ferent for criminalisation or compensation based on alcohol consumption during
pregnancy; this legislation involves a limit of an infertile woman that is arguably
a precursor to the autonomy enjoyed by a pregnant woman,"’ and so is a prior
consideration for any limit that she would have when pregnant.

V. MATERNAL LIABILITY FOR HARM
TO THE CHILD BORN ALIVE AFTER CP V CICA

The question therefore arises: how does CP v CICA affect the criminal
law? It has been argued that, if the appeal had been successful and section 23
OAPA could apply to maternal liability for harm to the child born alive through
alcohol consumption in pregnancy, then there could have been an unprecedented
change in the treatment of the child born alive under criminal law. As was argued
in chapter one, this would have been deeply problematic and could have led to
criminalisation of other types of harm. However, given the decision in the case, it
will be argued that this is, fortunately, not likely.

After the A-G's Reference, some commentators were concerned about
criminal maternal liability for harm to the child born alive because the 4-G s ref-
erence was strictly limited to its facts,”' and so the issue of maternal liability for
harm the child born alive was left unaddressed by the House of Lords."** Miola and
Forvargue argue that this fact, combined with the court’s attitude in a string of cas-
es concerning court-ordered caesarean section operations, left open the worrying
possibility that the courts could develop existing law in a way that would result in
the policing of women’s lives.' CP v CICA is an example of this concerning type
of case. However, since the Court of Appeal held that s 23 OAPA cannot apply
to maternal harm to the child born alive, it is arguably unlikely that any further
attempt to extend general criminal legislation to the relationship between mother
and child will be made after CP v CICA: as was discussed by the Master of the
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Rolls, the courts should be slow to interpret the general criminal law as applying to
this relationship.'> It is submitted that the outcome of CP v CICA in this respect is
desirable, as many problematic implications could stem from the criminalisation
of maternal harm to the child born alive.

However, the exception to this stance is that CP v CICA arguably leaves
open the possibility for a mother to be prosecuted for constructive manslaughter
of the child born alive. After the A-G s Reference, commentators highlighted that it
was possible for a woman to be found guilty of constructive manslaughter when,
for example, ‘a heroin addict...gives birth to an addicted baby, who subsequently
dies as a result of the heroin in its body.”"* It is important to note that for construc-
tive manslaughter, the act that founds the offence must be unlawful."*® Therefore,
the death of a child born alive from excessive alcohol consumption by its mother
during pregnancy would not suffice because she does ‘nothing per se unlawful’
by drinking alcohol during pregnancy.”’ However, if the death of the child was
caused by an illegal act, such as illegal drug use, committed by the mother in preg-
nancy, then this argument could be made.

This contention is strengthened by the court’s attitude in CP v CICA that
CP’s mother had the necessary mens rea for the s 23 OAPA offence due to her
knowledge, through her GP visits and previous two pregnancies, that excessive
alcohol consumption could harm her child born alive.'”® They recognised this de-
spite the fact that CP’s mother suffered from alcohol dependency, thus showing
little appreciation of the context of the harm. Furthermore, the Court emphasized
the fact that the extension of the born alive rule to constructive manslaughter in the
A-G's reference was connected with the fact that death occurred, " which indicates
that if death had occurred in CP v CICA, then they may have imposed liability. The
fact that the harm to the child born alive is death, and not GBH, does not make
criminalisation in this context any more desirable than criminalisation for GBH,
as criminalisation would still be based on the consumption of harmful substances
during pregnancy, almost certainly in the context of dependency. Hence, similar
considerations regarding the autonomy of women, discrimination, the practical
utility of criminalisation, and the flawed theory underlying criminalisation based
on substance dependency would still apply.

As yet, while there is no official indication of an appeal to the Supreme
Court, it has recently been reported that an appeal is being considered.'® More-
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over, there is motivation for an appeal because of the eighty similar cases affected
by this case.'”' However, as this dissertation has argued, it would be undesirable
for an appeal to be successful.

VI. CHAPTER CONCLUSION

This chapter analysed the arguments in favour of a successful appeal of
CP v CICA on the basis that it is a civil law claim for compensation. However, it
was argued that these arguments are flawed and that, in any event, compensation in
this context is undesirable. Moreover, it was argued that the case’s inevitable effect
on criminal law deters any success of the appeal. The reasoning in the case was
then dissected. It was argued that CP v CICA has left the criminal law in relation
to maternal harm to the child born alive largely unchanged, which, for the reasons
concluded in chapter one, is desirable.

CONCLUSION

This dissertation has analysed the complex moral and legal issues raised
by the recent Court of Appeal decision in CP v CICA, and it has argued that the
decision was desirable. While the harm suffered by CP was severe and prevent-
able, this dissertation has argued that she should not be able to claim compensation
under the CICS because of the decision’s potential effect on the criminal law:
it would have created an indirect precedent on which maternal harm to a child
through alcohol consumption could be criminalised, which, as was concluded in
chapter one, would have been undesirable for many reasons. It was therefore ar-
gued, in the conclusion to chapter one, that the preferable action is to provide bet-
ter education to the public on the risks of consumption of alcohol in pregnancy; to
provide care, support and treatment for substance dependent pregnant women; and
provide better care and support for children with FASD.

The second chapter used this position as a basis for which to analyse the
legal reasoning in CP v CICA and its effect on the criminal law and the CICS. That
CP v CICA was a civil law case was considered, and arguments for the success
of a compensation application based on this fact were analysed. However, it was
concluded that the inevitable potential for the Court of Appeal’s decision to indi-
rectly affect criminal law fundamentally undermines arguments for compensation,
which is not desirable in this context. Consequently, the legal reasoning in the
case concerning the criminal law was analysed. It was concluded that, after CP v
CICA, an interpretation of the criminal law that would enable criminal liability of
a mother for harm to her child born alive through excessive alcohol consumption

alcoholic-living-with-foetal-alcohol-syndrome.
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in pregnancy is not likely, and that this, based on the analysis of criminalisation of
this harm in chapter one, is fortunate.
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ARTICLE

NO WET FEET: EXTENDING THE CUBAN
PREFERENCE TO ALL WHO SEEK ASYLUM

Michael Goldstein

. INTRODUCTION
“Give me your tired, your poor,
Your huddled masses yearning to breathe free.”"

After she was assembled and unveiled in 1886, the Statue of Liberty quick-
ly became a symbol of immigration and refuge, the light from her torch welcoming
destitute immigrants from all over the globe.” She was the image of American
immigration, a shining symbol of freedom welcoming all who sought a better life.
Unfortunately, the reality was quite different. Eleven years before the Statue of
Liberty’s unveiling, the Supreme Court determined that immigration was within
the purview of the federal government and not a state responsibility.” This was
followed, over the next 131 years, by the passage of a never-ending series of laws
that narrowed further and further which “huddled masses” were welcome.”

In the aftermath of World War Two, Congress passed the Displaced Per-
sons Act,” temporarily allowing European refugees entry into the United States
outside of 1924 immigration quotas.® This was the first statute relating to the ad-
mission of refugees, providing hundreds of thousands of displaced Europeans with
a safe haven.” Unfortunately, it was also the first statute to create a complicated

tMichael Goldstein graduated in 2016 from Southern New Hampshire University with a degree in
Mathematics. He would like to thank Steve Goldstein for his input on this article and Ellie Goldstein
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web of technicalities and procedures that effectively excluded the vast majority
of refugees.® This continued with the Refugee Relief Act,’” which extended relief
to groups of immigrants excluded by the Displaced Persons Act but also added
additional hurdles to the process.'"® This sentiment lives on today in the Immigra-
tion and Nationality Act (INA)," which encompasses the whole of immigration,
including the refugee'? and asylum processes. "

The INA establishes the procedures for proper immigration and the re-
moval process for those who choose to ignore them.'" Immigrants, refugees, and
asylum-seekers from every country undertake the daunting task of legally immi-
grating into the United States, circumventing the legal routes at their own peril.
Cuba, however, presents a rare exception. For every non-Cuban immigrant, ar-
riving in the United States without a visa is a quick way to be sent home;" for
Cubans, however, the process is quite different. The rules for entry into the United
States do not apply to Cubans,'® who are granted visas automatically in all but a
few limited circumstances.'” This special status conflicts with more than a cen-
tury-long history of immigration policy,'® making Cubans the only people in the
world with less restricted access to the United States."

The Cuban Adjustment Act (CAA)™ has been policy for nearly sixty years,
granting immediate naturalization to any Cubans fortunate enough to reach Amer-
ican soil.*' Those seeking to end the “special treatment” of Cubans cite inequality
and discrimination, calling either for the normalization of Cuban policy” or for the
extension of the same treatment to one of a few other groups of immigrants, most
notably Haitians.” While both of these solutions superficially address the equality
and discrimination issues, neither one addresses them in a way that preserves the
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sentiment of early American immigration. They simply seek to either grant extra
amnesty to one or two more groups of people® or take it away altogether in the
interest of “fairness.”” While this may steer the law back inside the bounds of
Equal Protection, it does nothing to marry the asylum process to the expectations
that immigrants have for it.

In December 2014, President Obama announced plans to normalize re-
lations with Cuba, despite express opposition from the Republican side of Con-
gress.” Alternatively, the President could have simply chosen not to perpetuate
the special treatments afforded to Cubans, as they exist solely at the discretion of
the Executive Branch.”” On its face, this seems to be the better choice, as it would
actively contribute to normalization efforts and obviate the need for Congressional
approval.”® It would also be a step backwards, lowering what should be viewed as
a model of immigration to the inadequate system currently in place. With Cuban
policy under the microscope, there is currently an opportunity to expand the CAA
to protect all refugees. This may seem the more difficult route, given the opposi-
tion to seemingly any change in immigration policy that favors the immigrants,”
but the benefits to expanding the CAA are not bound by partisan politics and can
be shared by lawmakers and migrants alike.

This article proposes a reform of current immigration policy as it relates to
refugees and asylum seekers. Part II of this article summarizes the history of Unit-
ed States immigration statutes and how they have shaped the refugee and asylum
processes into the present. Part III explores in greater detail the history of the CAA
and the strange place it occupies in United States foreign policy. Part IV examines
the CAA’s contribution to illegal immigration, the inexplicable gap in protection
that exists between Cubans and non-Cubans, and its detrimental effect on United
States foreign relations. Part V proposes an amended version of the CAA that ex-
tends its protections to all refugees, examining its potential effects on migrants and
administration. The article concludes by urging policymakers to seize the opportu-
nity before them to change immigration policy for the better.

II. THE EVOLUTION OF AMERICAN REFUGEE POLICY

The first refugees to seek asylum in the United States were the English
Pilgrims who fled the Church of England for the religious freedom promised by the
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New World.*® Though not technically considered immigrants, since the colonies
were under the rule of the British Empire,’' these early migrants exemplified what
would later define a refugee: those unwilling or unable to return to their homeland
due to persecution.’” This definition would, however, be left out of the United
States’ first Immigration Act.” Though drafted by Congress, the first iterations
of the Immigration Act did little more than set a few guidelines for the individual
states in the admission of aliens.* Eighty-five years later, the Chy Lung Court®
held, in the face of a number of discordant state statutes, that the responsibility
of admitting aliens belongs to Congress alone.’® Taking over for the states, Con-
gress passed a series of laws regulating immigration, adding provisions as it went
along.”” While the Immigration Act of 1882 arguably foreshadows the admission
of political refugees, the Immigration Act of 1917*° contained the first direct ref-
erence to refugees, exempting those fleeing religious persecution from the newly
enacted “literacy requirement” for aliens over the age of sixteen.* This exemption,
however, related only to the literacy requirement, providing no special status for
refugees and asylum seckers.*'

In 1924, Congress enacted a quota system that used a combination of old
census data and the lineage of the entire United States population to determine
the maximum number of visas available to immigrants from each country.* This
effectively closed the door to many groups of refugees facing religious, political,
and racial persecution by increasing the number of visas available to immigrants
from Britain and Western Europe; however, this decreased the number available
to immigrants from Southern and Eastern Europe, where the majority of refugees
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32 Displaced Persons Act of 1948 § 2(c), 62 Stat 1009 (citing United Nations, Counstitution of the
International Refugee Organization, 18 UN Treaty Ser 18 [1948]).

33 Naturalization Act of 1790, 1 Stat 103 (1790).

34 Naturalization Act of 1790, 1 Stat at 103.

35 Chy Lung v Freeman, 92 US 275, 280 (1875).

36 Chy Lung, 92 US at 275, 280.

37 Beginning with the Immigration Act of 1882, 47th Cong § 2, 22 Stat 214 (1882), which
prohibited any “convict, lunatic, idiot, or any person unable to take care of himself or herself” from
setting foot in the United States, to the Violence Against Women Reauthorization Act of 2013,
Pub L No 113-4, 127 Stat 110 (2013), Congress regulated more aspects of immigration with each
codification.

38 Immigration Act of 1882 § 2, 22 Stat at 214 (“That all foreign convicts except those convicted
of political offenses, upon arrival, shall be sent back to the nations to which they belong and from
whence they came”).

39 Immigration Act of 1917, Pub L No 64-301, § 3, 39 Stat 877 (1917).

40 Immigration Act of 1917 § 3, 39 Stat at 877.

41 Immigration Act of 1917 § 3, 39 Stat at 877.

42 Immigration Act of 1924, Pub L No 68-139, § 11, 43 Stat 159 (1924).



No Wet Feet: Extending the Cuban Preference to All Who Seek Asylum 45

originated at that time and over the course of the Second World War.* This would
continue until 1948 when, despite its discriminatory nature and public disapproval
of President Harry Truman, Congress passed the Displaced Persons Act,* allow-
ing refugees of war-torn Europe to claim asylum in the United States through a
restrictive and exclusionary refugee policy.” Congress attempted to extend the ref-
ugee status in 1953 through the Refugee Relief Act,* but succeeded only in adding
a number of requirements to the already complicated process.*’ Refugee status was
again extended in 1965 to those fleeing Communism and persecution in the Middle
East, and those displaced by natural disasters.” This measure extended relief to
those fearing persecution based on political, religious, and racial grounds, as well
as those struck by some “catastrophic natural calamity”; however, the quota sys-
tem and procedural hoops remained.” Additionally, refugees were placed seventh
in the order of preference for issuances of immigrant visas, behind all classes of
aliens defined by the Act.”

The following year, the government signed into law the Cuban Adjustment
Act, or the CAA.’' The CAA was meant to address an overwhelming number of
refugees fleeing Communist Cuba, and it offered the most liberal protections to
refugees at the time, granting a special status to Cubans that continues today.” The
CAA’s unique and turbulent place in United States foreign policy will be discussed
more deeply in the next section.

Despite the liberal language of the CAA, Congress would continue to ad-
dress the needs of other refugees and asylum seekers in piecemeal fashion until
1980 when the INA was amended to include a general refugee program.” The
amendment included a new definition of the term “refugee,” expanding it to in-
clude victims of persecution or those with a “well-founded fear of persecution
on account of race, religion, nationality, membership in a particular social group,
or political opinion.”** With this definition, victims of “catastrophic natural ca-
lamit[ies]” were no longer explicitly covered;” however, the 1980 Act authorized
the president to grant refugee status to those involved in “an unforeseen emergency
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refugee situation,” to include any “grave humanitarian concern.”*® The 1980 Act
added a provision addressing the entry of refugees seeking asylum upon arrival in
the United States.”” Under the discretion of the Attorney General, applicants for
asylum could be granted admission assuming they met the definition of a refugee
as defined by the Act.”® These amendments greatly expanded the coverage for ref-
ugees, and the number of asylum applications increased in kind.”

Unfortunately, the number of asylees admitted to the United States did
not grow at the same rate, creating a gap between those seeking refuge and those
receiving it.” At the heart of this gap lies a confusing and complex asylum pro-
cess compounded by vague or arbitrary decisions regarding refugee status.”’ These
problems, along with an ever-growing gap between applications and admissions,
continue to undermine the INA today. Prospective asylees face a series of barriers,
many of which are often unknown until it is too late. The process begins upon
arrival in the United States, at which time the government imposes an arbitrary
one-year deadline to file an asylum application.®® For those filing on arrival, this is
not an issue; however, for those who file after entry, the one-year deadline could
be the difference between admission and removal.®® Several factors may contrib-
ute to this. Many refugees flee under the guise of business or travel visas and are
admitted, albeit temporarily, delaying their applications for asylum.** Additionally,
refugees who enter the United States illegally may be unaware of the asylum pro-
cess or unwilling to approach a port-of-entry in fear of deportation.”

In many of these cases, the one-year deadline is simply unknown, leading
to the denial and removal of many refugees who would otherwise be admitted
into the United States.®® Missing the deadline is the only reason for denial for
nearly half of late applicants.”” Knowledge of the deadline does not guarantee that
all applicants submit on time. The one-year deadline begins upon the applicant’s
“date of arrival in the United States.”*® While this seems fairly straightforward, the

56 Refugee Act of 1980 § 207(b), 94 Stat at 103.

57 Refugee Act of 1980 §§ 208, 209, 94 Stat 105.

58 Refugee Act of 1980 § 208(a), 94 Stat at 105.

59 Department of Homeland Security, Fiscal Year 2002 Yearbook of Immigration Statistics 5051,
55 (2012).

60 Id.

61 Human Rights First, How to Repair the US Asylum and Refugee Resettlement Systems (2012),
https://perma.cc/GQZ7-CDK4.

62 INA § 208(a)(2)(B) (2013).

63 Philip G. Schrag, et al., Rejecting Refugees: Homeland Security s Administration of the One-
Year Bar to Asylum, 52 WM & Mary L Rev 651, 752 (2010).

64 Id at 683-684, 685.

65 Id at 695, 707.

66 Id at 752.

67 52 WM & Mary L Rev 651, 752.

68 INA § 208(a)(2)(B) (2013).



No Wet Feet: Extending the Cuban Preference to All Who Seek Asylum 47

courts have quibbled over what exactly constitutes the “date of arrival,”® and even
the exact meaning of “one year.””

Assuming the one-year deadline is met, an application has to be properly
completed, signed by all required parties, and accompanied by the proper support-
ing materials to the proper office.”’ A missing signature, an improperly completed
portion of the application, or a missing supporting document could result in deni-
al.” Again, while this may seem a simple task, by definition, refugees come from
different countries. The government neither provides counsel, nor an interpreter,
even to indigent applicants.” Free or low-cost resources are available, but difficult
to obtain.”* These handicaps greatly increase the difficulty that applicants have
filing correctly and on time.”

The next barrier is the very definition of “refugee.” Applicants must prove
to or justify to an asylum officer or immigration judge that they have a “well-found-
ed fear of persecution on account of race, religion, nationality, membership in a
particular social group, or political opinion.”’® This would appear to be simple; one
either does or does not meet the definition. But in reality, making this determina-
tion is often much more difficult. The first three terms are fairly self-evident. It is
the latter two that historically cause problems, with membership in a social group
being especially difficult to define.”” Though certain precedential cases exist,” asy-
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lum applications are adjudicated on a case-by-case basis. This creates the potential
for discrepancies among applicants with factually similar cases until and after the
precedent can be established.”

Assuming the application is filed properly and on time, and the applicant
satisfies the definition of a refugee, the applicant may be granted admission into
the United States.” At any time before the asylee applies for adjustment of status
to a permanent resident, however, the Attorney General may terminate asylum for
any refugee if “fundamental circumstances” change in the country of origin or a
third-party country enters agreement with the United States to resettle refugees,
among other reasons that may be applied by the Attorney General.*' Thus, even if
an applicant successfully navigates the asylum process, they may still face removal
at the discretion of the Attorney General.®

III. THE CUBAN ADJUSTMENT ACT

In the 1950s, opposition to Fulgencio Batista’s Cuban dictatorship was
growing. As his reign came to a close, his supporters left Cuba for the relative safe-
ty of the United States in greater numbers, reaching their peak when Fidel Castro
took control of the small island nation in 1958.* As it became obvious that Castro
was moving towards implementing a Communist regime, this demographic shifted
to middle and upper class Cubans who feared a dramatic change in lifestyle.* Cas-
tro ceased all flights between the two countries in 1962, but Cubans continued to
leave: the Cuban refugee was born.* The United States welcomed the Cubans with
open arms, viewing their exodus as a victory for democracy and a condemnation
of Communism.*® Eventually, the need for order and accountability led Congress
to pass the CAA in 1966, which regulated the admission and adjustment of Cuban
refugees.”’

Under the CAA, any citizen or native of Cuba who remained physically
present in the United States for a minimum of two years could apply for adjust-
ment to permanent resident status, so long as the applicant was otherwise admis-
sible.¥ Though the side notes addressed “Cuban refugees,” the actual language of
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the statute applied its provisions to “any alien who is a native or citizen of Cuba,”*
which was consistent with the view that anyone fleeing Cuba was a refugee of
Communism.” These political refugees were typically inspected and paroled on
the same day and remained permanently in the United States while enjoying work
authorization and government healthcare.”'

As Communism persisted in Cuba, the effects of the CAA persisted in the
United States. A true Cold War policy, it was created to combat Communism by
drawing productive Cubans to the United States, a tactic that was not lost on Castro
or the rest of the world.”> As Castro attempted to keep Cubans in Cuba, the United
States amended the CAA in 1976 and again in 1980 to make immigration easier”
by exempting Cubans from the INA’s numerical preference system’ and reducing
the physical presence requirement to one year,” respectively.

By 1990, Cuba’s economy declined, and the number of Cubans fleeing
skyrocketed.” In the summer of 1994, amidst food shortages, blackouts, and gov-
ernment oppression, approximately 25,000 Cubans boarded boats and makeshift
rafts for the United States.”” Unlike the previous decades, however, the United
States did not openly welcome these Cubans.” The Clinton administration, in an
effort to control the mass exodus, negotiated with the Castro regime to form a new
policy: Cubans interdicted at sea would immediately be repatriated to Cuba, un-
less they could demonstrate a credible fear of persecution.” This language would
become known as the “Wet Foot/Dry Foot” policy, so named because of the di-
chotomy between Cubans who reach American soil and are ultimately granted
adjustment under the CAA (“dry foot” Cubans) and those who are interdicted at
sea and repatriated to Cuba (“wet foot” Cubans).'”

The CAA and its “Wet Foot/Dry Foot” policy carved out a special place in
immigration for Cubans. While the current iteration is a far cry from the warm wel-
come given to all Cubans fleeing Communism in the 1960s, the preferential treat-
ment granted to Cuban refugees by the original CAA remains unchanged.'’' Short-
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ly after instituting “Wet Foot/Dry Foot,” the Clinton Administration signed into
law the Illegal Immigration Reform and Immigrant Responsibility Act (IIRA),'”
which stated that any alien “present in the United States without being admitted or
paroled, or who arrives...at any time or place other than as designated by the Attor-
ney General, is inadmissible.”'” Unwilling to strip Cubans of their special status,
however, the Immigration and Naturalization Service (INS) then-Commissioner
Doris Meissner issued a memorandum clarifying the official policy of the INS:

The policy of the Service is that the inadmissibility ground that is based
on an alien’s having arrived at a place other than a port of entry does not
apply to CAA applicants. All Service officers adjudicating CAA applicants
will do so in accordance with this policy. So long as the applicant meets all
other CAA eligibility requirements, it is contrary to this policy to find the
alien ineligible for CAA adjustment on the basis of the alien’s having ar-
rived in the United States at a place other than a designated port of entry.'*

To illustrate the absurd extent to which this policy has been applied, we
need merely look to a case from 1999 in which three Cubans were intercepted in
Key Largo, Florida by the United States Coast Guard (USCG), of which only one
was allowed to remain in the United States.'” This was because while one Cuban
was found physically on the beach, the other two were apprehended while wad-
ing to shore some 100 yards in the surf. Because their feet were still “wet,” they
were immediately repatriated to Cuba.'” This extremely literal interpretation of
“Wet Foot/Dry Foot” was, and continues to be, official INS policy.'”” And, lest it
be argued that said policy was in contravention of the [IRA, Meissner noted that
“Congress recently reaffirmed the availability of this adjustment provision, by en-
acting that the CAA is to continue in force until there is a democratic government
in Cuba.”'"

This affirmation was but another step in a long history of Congressional
and administrative support for the CAA.'” From President Lyndon B. Johnson’s
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declaration that he was opening “the nation’s gates to all Cubans who wanted to
escape the regime of Fidel Castro,”'"’ United States policy regarding Cuba has
been such that so long as Castro and Communism reign in Cuba, all Cubans are
political refugees.'"" Congress intended this policy to continue until a government
free of Communism and both Fidel and Raul Castro is in place."” Indeed, the pol-
icy remains in place today, providing the same privileges to any Cuban who sets
foot on United States soil.

Fifty years after its enactment, the text of the CAA remains largely un-
changed:

[T]he status of any alien who is a native or citizen of Cuba and who has
been inspected and admitted or paroled into the United States subsequent
to January 1, 1959 and has been physically present in the United States
for at least one year, may be adjusted by the Attorney General, in his dis-
cretion and under such regulations as he may prescribe, to that of an alien
lawfully admitted for permanent residence if the alien makes an applica-
tion for such adjustment, and the alien is eligible to receive an immigrant
visa and is admissible to the United States for permanent residence...'”

Until 1994, the CAA gave Cubans unparalleled access to the United States,
exempting them from the burdens that all other refugees faced. This earned them
the title of America’s “special favorites.”"'* They were neither required to qualify
for an immigrant visa, nor required to show that they met the definition of a refu-
gee.'” After the US-Cuba Accords, this “special status,” diminished as “Wet Foot/
Dry Foot,” went into force, creating a strangely disparate treatment of Cubans
depending on where they first make contact with United States territory.''® Cubans
intercepted at sea by the USCG are treated exactly the same as any other would-be
refugee, facing repatriation unless they can prove that they meet the definition of a
refugee under the INA.""” For those Cubans who reach United States soil, however,
their “special status” remains in force.'® This unique position that Cubans occupy,
in which they are sometimes given preferential treatment, casts a shadow over
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United States foreign policy, exemplifying what happens when immigration policy
is determined by political considerations rather than humanitarian concerns.'”

IV. CRITICISMS OF THE CAA

The politicization of Cuban migration as part of a larger Cold War policy
of economic sanctions meant to unseat the Castro regime has long been criticized
as grossly ineffective while being excessively harmful to Cubans.'” While legal
emigration from Cuba remains difficult, Cubans will continue to undertake dan-
gerous journeys across the Florida Straits in hopes of reaching United States soil
and the promise of asylum."' Since the implementation of “Wet Foot/Dry Foot,”
the 90-mile journey often ends with violent confrontations and dramatic standoffs
with the USCG as Cubans try desperately to delay interdiction long enough to
set foot on the beach and invoke the CAA."” The very real threat of interdiction,
detention, and repatriation does little to stay the steady flow of balseros — those
who emigrate illegally on makeshift rafts.'” The myriad criticisms of the CAA
fall under three major categories: illegal immigration,'** unequal treatment,'” and
inconsistent foreign policy."*

A. The CAA Promotes lllegal Immigration

Cuban migration to the United States did not begin with the CAA, but
predates Castro, Communism, and even the Cuban nation itself.'””” However, the
period of migration that began as the Castro regime rose to power inspired the
United States in its efforts against Communism.'* Seeing the impoverished Cu-
bans fleeing to American soil was an incredible propaganda opportunity for the
United States — a statement to the world that a Communist government could not
support its people.'” By placing economic sanctions on Cuba while simultaneous-
ly welcoming its migrants, the United States sought to crush Castro’s regime from
within."
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To retaliate, Castro periodically relaxed travel restrictions, encouraging
mass migrations, often in response to hijackings and other violent attempts to leave
the country — acts that the United States passively encouraged."”' The US response
was to facilitate these migrations as much as possible.”> By 1980, over 750,000
Cubans had emigrated to the United States under the CAA."** The “brain drain”
had effectively crippled the economy in Cuba,"** but at the expense of Cuban fami-
lies who found themselves separated and out of contact, often permanently.'* Pre-
dictably, the United States continued to take advantage of this phenomenon. The
Carter Administration temporarily ended travel restrictions and made moves to
facilitate reconciliation, but the economic sanctions continued to take their toll."*
The mass migrations persisted."’

As the decades changed and Castro remained in power, the United States
continued its attempts to isolate and cripple Cuba.'*® The collapse of the Soviet
Union and the socialist bloc in the early 1990s sent Cuba into an economic crisis
that seriously threatened to finally end the Castro regime."” The US took this op-
portunity to tighten its grip on Cuba, passing the Torricelli Act,'*’ which prohibited
subsidiaries of US companies in third-party countries from doing business with
Cuba and authorized the President to cut aid and debt relief to any country doing
business with Cuba.'*' In response, Castro expanded economic ties and trade with
countries outside the socialist bloc in defiance of the US sanctions.'*

This prompted yet more sanctions. The Helms-Burton Act'* codified all
aspects of the embargo, granting Congress the sole authority to relax the restric-
tions and extend the embargo, ending the importation of any product “made or
derived in whole or in part of any article which is the growth, produce, or manufac-
ture of Cuba.”'* Congress also authorized the President to limit Cuba’s integration
into the global economy.'*
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The continued economic stranglehold on Cuba succeeded in crippling its
economy, but failed to remove Castro from power."* Instead, the spiraling econ-
omy transformed the once-political Cuban refugees into economic refugees, tens
of thousands of whom fled to the United States in 1994 on makeshift rafts and in
unseaworthy vessels.'”” Unwilling to continue a policy of open-door migration that
failed to bring about change in Cuba, the Clinton Administration implemented the
Wet Foot/Dry Foot policy, much to Castro’s delight.'**

Wet Foot/Dry Foot failed to significantly cut down on Cuban migration.'*’
As noted, travel and visa restrictions persist from both governments, making legal
emigration difficult at best."”® The economic sanctions, however, remain in place,
keeping the Cuban economy in a state of despair.””' This gross disparity incentiv-
izes Cubans to emigrate by any means possible, most often through illegal meth-
ods.'” This is evidenced by the relatively low percentage of Cuban immigrants
applying for adjustment under the CAA who arrived by legal means.'” Because
the threat of interdiction by the USCG is very real, many Cubans turn to smuggling
rings, paying upwards of $15,000 for the increased probability of safely landing
on American soil and avoiding the need to prove credible fear of persecution — a
not-so-easy task, given the shift in view of Cubans from political to economic
refugees."* The contradictions between the CAA and Wet Foot/Dry Foot are di-
rectly responsible for the continued upward trend in human smuggling since the
US-Cuba Migration Accords."” The promise of American prosperity and reuniting
with family members is often too enticing to resist.'”®

These contradictions also make prosecuting human smugglers difficult.
Though Congress enacted the current smuggling statutes to prevent illegal immi-
gration, the preferential treatment granted by the CAA, particularly through the
lens of the Meissner Memorandum, makes proving either mens rea or actus reus
difficult at best."””® Under the common assumption that Cubans are automatical-
ly granted immigration status, one cannot knowingly transport Cuban aliens who
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have not been granted authorization to enter the country.'” Similarly, because the
inadmissibility ground “does not apply to CAA applicants,”'® one cannot transport
Cubans to an invalid port of entry — the rules do not apply.'®' The CAA and Wet
Foot/Dry Foot remain thorns in the side of Congress in its attempts to quell illegal
Cuban migration.'®

B. Unequal Treatment Across Classes of Aliens

The discriminatory nature of the CAA extends beyond the balseros and the
wetness of their feet. In its eagerness to put those early Cuban refugees on display
as symbols of communism’s failings and the overwhelming draw of democracy,'®
Congress constructed a special place just for Cubans, removing them from the
teeming masses of refugees seeking asylum the old-fashioned way. Though Wet
Foot/Dry Foot dampened their “special status” somewhat by shoehorning Cubans
caught at sea into meeting the same requirements for asylum as any other class of
alien, the stark contrast in treatment persists for those who make it to shore. !¢
This “special status” becomes painfully obvious when Cubans reach American
soil amidst a mixed group of aliens. While Haitians and other illegal immigrants
scramble through traffic trying to evade Border Patrol agents, Cubans entering the
United States fear no threat of detention or removal.'®> The epitome of this double
standard is exemplified by a case in which a Haitian boat carrying 131 Haitian
migrants picked up two drowning Cubans five miles off the coast of Miami.'®
Entering port, the Haitians were interned and repatriated, while the Cubans were
whisked away to Little Havana by friends and relatives.'” The only difference
between the two groups was their country of origin.

For the estimated 121,000 refugees seeking asylum in the United States
in 2014,' not having “Cuba” listed as their place of birth drastically decreases
their chances of remaining on American soil. For example, approximately 88,400
individuals applied for asylum in the United States in 2013,'® of which 25,199
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individuals were granted asylee status.!” That amounts to a 28.5 percent approval
rate for non-Cuban asylum seekers. In contrast, of the nearly 18,000 Cubans who
attempted to reach the US in the same year, only 1,300 were interdicted by the
USCG.""! Thus, of the 29,644 applications for adjustment under the CAA, 28,077
of them were approved — 94.7 percent.!'”> Though asylum applications are slowly
rising,'” the numbers do not even begin to approach the approval rates enjoyed by
the Cubans.

This stark contrast in treatment appears to violate the very essence of equal
protection,'’ a constitutional provision extended to aliens, regardless of the legali-
ty of their entry.'” Unfortunately, to attack the CAA on constitutional grounds is to
wade into murky waters. As they are wont to do, the Supreme Court has frequently
affirmed that “the responsibility for regulating the relationship between the United
States and our alien visitors has been committed to the political branches of the
Federal Government”'’® in order to more quickly adapt to an evolving landscape
of foreign relations.'” Moreover, while the provisions of the Fifth Amendment
are “universal in their application to all persons within the territorial jurisdiction,
without regard to any differences of race, of color, or of nationality,”'”® the Court
reminds us that “Congress regularly makes rules that would be unacceptable if
applied to citizens,” and that such disparate treatment is not invidious in and of
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itself.'”

To clear the waters a little, the Mathews Court'® provided a rational ba-
sis test that immigration legislation must pass in order to be sustained.'! In oth-
er words, this requires challenges to a statute’s constitutionality to show that the
legislation is “a wholly irrational means to achieve [an] end.”'®? This is a difficult
burden to meet in practice, as the Court is generally reluctant to strike down an
existing law so long as Congress gave a reasonable basis for it at the time of its en-
actment.'®® This has borne out in the courts as organizations have filed suit in hopes
of showing that the disparate treatment between Cubans and other migrants is an
irrational means to an end.'®* The Court has thus far chosen to grant substantial
deference to Congress in these cases, noting that while a particular line drawn by
Congress should arguably have been drawn at a different point,'8> “it remains true
that some line is essential, that any line must produce some harsh and apparently
arbitrary consequences.”'8® As stated above, it is almost certain that the courts will
continue to defer to Congress, relying on the assumption that “even improvident
decisions will eventually be rectified by the democratic process.”!®’

C. Inconsistent in Foreign Policy

It may be argued that Congress has been entirely consistent in its endorse-
ment of the CAA through fifty years of public support and amendments strength-
ening its place in US immigration policy.'3® However, when viewed in a historical
context, a policy consistent with anti-Communist nations quickly became a fish
out of water — a statute at odds with the overall body of legislation and foreign
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189

In the wake of the Cuban Revolution in 1959, the United States saw an in-
crease in Cuban emigrants. These initial refugees were fleeing for mostly political
reasons, though many were a mix of political and economic refugees. The early
Cuban refugees were just the latest in a growing group of “Communist refugees”
to flock to the United States to escape socialism.'” Viewing these refugees as ex-
cellent fodder for anti-Communist propaganda, Congress took steps to facilitate
their entry."”! Due to the proximity of the United States to Cuba, the sheer number
of Cubans landing on American soil was staggering. To establish some semblance
of order, Congress enacted the CAA — a unique piece of legislation designed to
address simultaneously the continuing influx of Cubans and those already present
in the United States.

The rationale for the preferential treatment in the CAA was legitimate
at the time of its enactment. Cubans, like all other immigrants, were required to
apply for immigrant visas outside the United States. After the US Consulate in
Cuba closed in 1961,"* Cubans could no longer obtain visas before emigrating,
and those already in the United States were required to leave, apply for a visa, and
then return as a permanent resident.'” Congress, viewing this as an undue burden,
sought to remedy this by granting special status to Cubans, although this was more
a political move than a humanitarian one, when one takes into account a CIA report
indicating that most Cuban refugees were seeking economic rather than political
relief.™ Still, taking into account the hardship experienced by the Cuban migrants
and the financial burden the United States would undertake in removing them, the
CAA easily passes the rational basis test, which only requires a reasonable basis
exist at the time of its enactment.'*®

However, with the close of the Cold War and the shift in the last few de-
cades of the Cuban refugee demographic from those fleeing the Castro regime to

policy.
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those simply seeking a better economic situation, the CAA has transformed from
just one part of a larger anti-Communist body of legislation to a strange vestige
of Cold War policy that has persisted for a quarter century.' Indeed, the CAA
has been in conflict with the goals of various administrations since the US-Cuba
Migration Accords. During the congressional hearings before its initial enactment,
there was some concern that the CAA would be too open-ended a piece of legis-
lation, admitting an unlimited number of Cubans into the United States. The law’s
sponsors treated this less as a concern and more as a necessary side effect of the
situation in Cuba.'”” After the balsero crisis that led to the Migration Accords, Pres-
ident Clinton announced a change to this policy, declaring the following:

We simply cannot admit all Cubans who seek to come here. We cannot let
people risk their lives on open seas in unseaworthy rafts.... Regularizing
Cuban migration also helps our efforts to promote a peaceful transition to
democracy on the island. For too long, Castro has used the threats of un-
controlled migration to distract us from this fundamental objective. With
the steps I have taken, we are now able to devote ourselves fully to our
real, long-term goal.'*®

Twenty years later, that goal has not been achieved, and the stopgap policy
in Wet Foot/Dry Foot has frozen Cuban migration in a strange transition where
Cuban citizenship confers automatic refugee status to some and not to others, de-
pendent solely on location. President Obama announced in December of 2014 his
intentions to normalize relations with Cuba,'” though the White House has denied
any plans to change or repeal the CAA or Wet Foot/Dry Foot, choosing instead to
continue a discriminatory policy out of fear that doing otherwise would somehow
legitimize the Castro regime.?"

That being Cuban confers any automatic status is in direct conflict with the
Supreme Court’s description of equal protection as provided by the Fifth Amend-
ment,?! and, given that a rational basis no longer exists for a continued preference
for Cubans, is arguably in “wholly irrational” territory.?’* Though the Clinton Ad-
ministration made an effort to restrict Cuban migration, so long as the CAA con-
tinues to grant special status to Cubans, illegal immigration will remain a problem,
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and the disparate treatment shown to all other refugees will continue to hurt US
foreign relations.?®

V. AREFUGEE ADJUSTMENT ACT FOR THE FUTURE

President Obama’s announcement gives Congress a unique opportunity to
address the shortcomings of the CAA while controlling the extent to which Cuban
migration approaches the status quo. The major concerns from lawmakers focus
on the following: criminals abusing their special status to traffic money between
the countries; the decline of political refugees and the rise of regular Cubans tak-
ing advantage of the refugee status afforded to them; and the double standard that
exists so long as this “special status” continues.?*

A simple solution to these issues does exist within the executive branch.
While only Congress can repeal or amend the CAA, its language provides the au-
thorization for the president, as delegated to the Attorney General, to simply stop
adjusting Cubans to permanent resident status.?”® This does not assuage Congress’
concerns, however, and would only further polarize the issue. At any rate, the
White House has made no indication that it intends to take this course of action.?’

President Obama has, however, indicated a strong desire to reform US
immigration policy.”” He should take this opportunity to work with Congress to
form the refugee and asylum program by expanding the CAA to cover all refugees,
creating more opportunities for legitimate refugees while limiting the abuses of the
current system. Such changes would bring the current immigration system closer
to President Obama’s image of the Statue of Liberty “shining as a beacon to the
world,”** while addressing lawmakers’ very real concerns.?”

A. The Refugee Act of 2016
Using the text of the CAA as a foundation, one can make various changes
to expand its scope while shrinking its potential for abuse.

The proposed text would look something like this:

Sec. 1. That, notwithstanding the provisions of section 245(c) of the Immi-
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gration and Nationality Act (subsec. (c) of this section), the status of any
[alien who is a native or citizen of Cuba] refugee, as defined by section
101(a)(42)(A) and (B) of the Immigration and Nationality Act, and who
has been inspected and admitted or paroled into the United States subse-
quent to [January 1, 1959] January 1, 2015 and has been physically pres-
ent in the United States for one year, may be [adjusted] granted asylum
by the Attorney General, in his discretion and under such regulations as
he may prescribe, [to that of an alien lawfully admitted for permanent res-
idence] if the [alien] refugee makes such an application [for such adjust-
ment], and the [alien] refugee is eligible [to receive an immigrant visa] for
asylum and is admissible to the United States for permanent residence....
The provisions of this Act shall be applicable to any spouse and child of
any [alien] refugee described in this subsection, regardless of their citizen-
ship and place of birth....

Sec. 2. In the case of any alien who arrives at a port of entry seeking asy-
lum or entry into the United States subsequent to the effective date of this
Act, the Attorney General may admit the alien into the United States if the
alien is admissible and has a reasonable likelihood of meeting the defini-
tion of a refugee as defined by section 101(a)(42)(4) and (B) of the Immi-
gration and Nationality Act. The Attorney General shall create a record
of the refugee s admission and the earliest date an application for asylum
under section 1 of this Act may be made. The refugee may be granted asy-
lum by the Attorney General under section 1 of this Act after maintaining
a physical presence in the United States for a minimum of one year*!’

The Refugee Act of 2016 (the Act) addresses many of the concerns stated
above. First and foremost, these changes eliminate the special status granted to
Cubans by the CAA and subject them to the same requirements as any other claim-
ing refugee status. It therefore indirectly obsolesces the Wet Foot/Dry Foot policy.
Secondly, the Act streamlines the asylum process and provides a greater number of
refugees the chance to file a solid application for asylum. Thirdly, the Act removes
many of the incentives for illegal immigration and prevents abuse of the asylum
system and the CAA.

To judge a piece of potential public policy or legislation, we can look to
four major areas affected by its enactment: (1) how it will shape society, (2) its
administrability, (3) its fairness, and (4) its execution.?!! If the proposed legislation
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has a net positive effect in these four areas, it is likely worth serious consider-
ation.?'?

B. Shaping Society

When looking at the way a policy will reshape the legislative or political
landscape, we must look at what each side of the issue will gain or lose. As with
the other areas affected by policy, a simple cost-benefit analysis can be used to
determine a policy’s worth.?!* In the present situation, the question becomes one
of how a more inclusive asylum policy will affect immigration. The three major
parties involved in this issue are the Cubans, the rest of the world’s refugees, and
the United States government.

The people that most obviously benefit from the proposed changes are
those non-Cuban refugees seeking asylum. Under the current system, applying
for asylum is a difficult, adversarial process with low odds of success.?'* The pro-
posed changes eliminate the one-year bar to asylum, which is currently responsible
for a significant number of denials.?'> Also eliminated is the need to file an asylum
application on arrival at a port of entry. Because there is currently no policy allow-
ing refugees temporary sanctuary while they prepare their cases for asylum, many
refugees are immediately put on the defensive and brought to interrogations and
hearings with no preparation, no right to representation, and often poor translation
services.”!® Defensive asylum claims make up less than 40 percent of approved
applicants,?'” and the number of successful defensive applications made on arrival
is a fraction of that number.?'® Offering applicants a grace period to prepare their
cases allows them to seek representation or assistance and bolster their chances at
approval.”!® More abstractly, refugees gain the assurance that their image of Amer-
ican immigration is consistent with its realities. The fear of removal and deporta-
tion leads many refugees to arrive in the United States either under false pretenses
or by illegal means.?”® The proposed changes would obviate much of the illegal
immigration of refugees by greatly increasing the odds of approval.

The refugee population gains much while losing nothing; however, things
aren’t quite as simple for the other two groups. The United States government
benefits some, but suffers some cost as well. Overall, though, it appears to be a net
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gain. Opening the doors wider to refugees disincentivizes overall illegal immigra-
tion. Refugees have little reason to migrate illegally when parole is all but guar-
anteed. While migrants who are otherwise inadmissible due to criminal activity
may still have incentive,?*! the overall level of illegal immigration will decline if
otherwise admissible refugees are given reasons to migrate legally.

Processing the more than 100,000 asylum seekers for parole and creat-
ing records for each of them would require a significant increase in man-hours
and spending. This would be at least partially offset, however, by a simultaneous
reduction in spending in both areas due to decreases in both illegal immigration
and refugees remaining unlawfully in the United States, which ultimately means a
decrease in apprehension, detention, supervising, and adjudicating/removing ref-
ugees — a non-trivial portion of the $3.3 billion dollars earmarked by DHS to “en-
force and administer our immigration laws.”???> Additionally, maintaining records
on refugees admitted under the new law allows for accountability of a significant
number of aliens entering the United States, easing the process of locating and/
or apprehending those found to be precluded from asylum due to past or current
criminal activity or one of the other bars to asylum that may have been concealed
on entry.”? While there may be an initial increase in spending and man-hours,
the proposed changes offer a way to lower both while furthering the President
Obama’s image of American immigration.?**

Arguably, Cubans suffer the most loss from the proposed changes. Cur-
rently, they enjoy unparalleled access to the United States, fearing neither deten-
tion nor deportation.??® The only legitimate threat is the USCG and its enforcement
of Wet Foot/Dry Foot, but even if interdicted, illegal Cuban migrants may still
avail themselves of the defensive asylum process.?¢ It is telling that Cubans’ last-
ditch effort is par for the course for 20 percent of all other refugees.??’

The biggest loss for Cuban migrants would be the removal of their cur-
rent exemption from the inadmissibility ground vis-a-vis entering at a proper loca-
tion.??® Though Cubans may currently enter at a port of entry, the difficulty many
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experience obtaining permission to leave Cuba coupled with the protections cod-
ified in the CAA naturally lead many to turn to illegal means.?” The arduous and
dangerous nature of these journeys is often offset by the promise of setting foot on
American soil and the call from family members not seen, sometimes in decades —
a promise worth thousands of dollars to those who choose to migrate extra-legally
each year.”° Removing this exemption would make illegal migration significantly
less attractive, as it would place Cubans on equal footing with any other migrants
who choose to enter the United States at a place other than a port of entry. While
this would doubtlessly be met with indignation, disincentivizing dangerous jour-
neys is good both for those Cubans who otherwise would be putting their lives, and
possibly the lives of their children, in danger, and for US relations with Cuba, and
by extension, our image with the rest of the world. Given that Wet Foot/Dry Foot
would obsolesce under the proposed Act, and that the US Consulate has recently
reopened in Havana, there is potential for legal migration — including for those
leaving with the intent to seek asylum — to become easier and more common in the
near future.”!

C. Administrability

There are two parts to assessing the administrability of legislation, partic-
ularly proposed legislation: the enforceability and the ease of implementation.??
The former relates to those to whom the law applies, while the latter relates to
those who apply the law.

As to the former, there are few potential issues. Illegal migration is dan-
gerous, often expensive, and carries with it the significant possibility of detention
and removal.?** By making parole more than likely for refugees, the incentivized
option becomes legal migration. For Cubans, who are used to enjoying automatic
admission and parole, not much will change on that score for the legitimate Cuban
refugees. The elimination of automatic adjustment, however, would deter a num-
ber of Cubans from migrating at all, particularly those seeking either to merely im-
prove their economic situation®** or to take advantage of United States citizenship
to engage in criminal activity.?*

In regards to the latter, there are several areas to address. The largest bur-
den will fall on Asylum Officers who must process and create records for each
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refugee in addition to processing the asylum applications filed by refugees already
present in the United States. Wait times at ports of entry and case backlogs would
almost certainly increase initially; however, funds currently allocated to increase
the number of Border Patrol Agents could be applied to expanding the number
of Asylum Officers. Additionally, funds currently allocated to the detention and
supervision of illegal refugees could also be applied to expanding the number of
Asylum Officers.? The benefit of having information on significantly more aliens
present in the United States and lowering the number of aliens entering illegally
grossly outweighs the increase in man-hours, training, and funding necessary to
meet the requirements under the proposed law.

One major facet of the asylum process that the Act addressed is the deter-
mination of whether an alien meets the definition of refugee under the INA.%7 Cur-
rently, this requires a subjective determination of the credibility of the applicant’s
testimony, whether the applicant is unable or unwilling to return to the country of
origin, and whether nexus has been established, such as whether or not the motiva-
tion behind the persecution is “on account of” one of the five protected grounds.?*
This determination is made either based on an affirmative application or, in the
case of a defensive asylum claim, takes the form of a hearing in which the appli-
cant may produce evidence and witnesses to support her claim. The latter is often
the result of a refugee arriving in the United States without proper entry documents
and being forced on the defensive with no preparation.?’

The proposed law eases the burden placed on Asylum Officers in relation
to processing defensive asylum claims by rendering them unnecessary for refu-
gees arriving at ports of entry without proper entry documentation. Under the new
law, all refugees who seek entry with the intention of applying for asylum may be
granted temporary parole so long as they are otherwise admissible and have a “rea-
sonable likelihood” of meeting the definition of a refugee as defined by the INA.2*
This part of the Act streamlines a non-trivial percentage of initial contacts, as the
Asylum Officer would need only conduct a brief interview in which she would de-
termine (1) whether the applicant is credible, and (2) whether the applicant is likely
to succeed in applying for asylum. Determining the likelihood of success does not
require the Asylum Officer to adjudicate the matter; rather, it requires only that she
determine that the alien has more than a 50 percent chance at success.

D. Fairness

236 See DHS (cited in note 222).

237 See Refugee Act of 2016, Part V. See also INA § 101(a)(42)(A).

238 US Citizenship and Immigration Services, Asylum Division, Asylum Officer Basic Training
Course: Asylum Eligibility Part I: Definition of Refugee, Definition of Persecution; Eligibility
Based on Past Persecution (2009).

239 Schrag, 52 Wm & Mary L Rev at 660 (cited in note 63).

240 See Refugee Act of 2016, Part V.
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When the concept of “fairness” is mentioned with regard to the law, it is
often conflated with the concept of “justice.”?*! While fairness can be found when
persons with no authority over one another engage in a practice deemed to be free
from conferring advantage or disadvantage over anything but the entirety of the
group,** justice permits inequality so long as the practice resulting in the inequal-
ity is beneficial for all parties involved, not simply a majority.** So, when we
address a law or policy’s fairness, what is really at issue is not whether it confers
the same treatment on everyone, but whether the inequalities in treatment serve a
purpose mutually beneficial to all parties involved.

Presently there is a demonstrated inequality of treatment across classes of
aliens.*** Though the Supreme Court has determined this to be within the rights
of Congress and not in contravention with the Constitution unless “wholly irra-
tional,”** the scrutiny applied in judging a law’s fairness is less narrow.**¢ While
Congress need only demonstrate a reasonable intent at the time the law was enact-
ed to satisfy the reasonable basis test,*” a law can find itself on the other side of
fairness at any time. And indeed, the march of time often reveals the inequalities in
the law. >

The CAA easily meets this reasonable basis test, but as time reveals it to
be a failed Cold War policy, this reasonable basis no longer exists to justify the
inequalities resulting from its provisions.* The Act, with its proposed changes,
removes the inequalities inherent to the CAA and Wet Foot/Dry Foot, applying
the same rules and standards to all who seek asylum, regardless of nationality and
class. This creates a pleasant harmony between equal protection as defined by the
Yick Wo Court*° and justice as fairness as described by Rawls.>!

E. Execution
The most difficult aspect of implementing the Act — or any new law, for

that matter — would be moving it through Congress. With the current division on
immigration reform and many lawmakers intentionally opposing legislation com-

241 John Rawls, Justice as Fairness, 67 Phil Rev at 164 (1958).

242 1d at 178.

243 1d at 165-67.

244 See Part IV(B).

245 Am. Friends Serv. Comm., 718 F.Supp 820, 821 (1989)

246 Rawls, 67 Phil Rev at 167 (cited in note 241).

247 Chakraborti, 17 U PaJ L & Soc Change 56, 67 (cited in note 182).
248 See Obergefell v Hodges, 576 US __, 1050 (S Ct 2015) (“The nature of injustice is that we
may not always see it in our time”).

249 Weissman, 88 NC L Rev at 1883 (cited in note 120).

250 Yick Wo v Hopkins, 118 US 356, 369 (S Ct 1886).

251 Rawls, 67 Phil Rev at 167 (cited in note 241).
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ing from the White House, passing any law with less restrictive provisions would
likely be difficult at best.?*?> However, difficult does not necessarily mean impossi-
ble. The current political climate, in light of America’s warming relationship with
Cuba, provides President Obama and his successor an excellent opportunity to
propose the changes described herein.

There are aspects of the proposed law that would appeal to both sides of
the aisle, and those who may initially find themselves at odds with certain provi-
sions would also find mitigating factors that decrease the unattractiveness of those
provisions to which they may object. It is unrealistic to think such drastic changes
to the current immigration policies would be readily accepted, especially given the
reactions in Congress to the President’s steps toward normalization with Cuba.?>3
As with any proposed policy change, however, persistence pays. Negotiation tac-
tics in D.C. are beyond the scope of this article, but suffice to say, they do exist.?>

VI. CONCLUSION

President Obama’s steps toward normalizing relations with Cuba pushed
the CAA and Wet Foot/Dry Foot policy into the spotlight. Calls to repeal both have
echoed across the Florida Straits, causing an increase in Cuban migration despite
assurance from the White House that no plans exist to change the current policy.?>
Those demanding the CAA’s termination cite its inherent inequalities and prefer-
ential treatment as irrational and unfair.?*® But the image of the United States as a
beacon of open immigration does not coalesce with current immigration policies,
especially with regard to refugees. The CAA should not be anathema to those seek-
ing equal treatment, but a model for how all refugees should be treated.

Though initially designed to collapse the Cuban economy from within,>’
the CAA inadvertently codified a near-ideal policy on refugees. With a few chang-
es, Congress could have a system in place that is mutually beneficial to the United
States government and those seeking asylum. To sunset the CAA is to close the
door on an opportunity to reclaim the image portrayed by the Statue of Liberty and
the words engraved upon her.?® It is an image of which we have thus far fallen

252 Robert P. Jones, Even Republicans Love Obama's Immigration Policies, The Atlantic (Feb 12,
2015).

253 Parker and Shear, Battle Over Immigration (cited in note 29).

254 In the absence of a Congress willing to come to the table, the threat of simply issuing an
Executive Order to stop granting adjustment under the CAA and to conform USCIS policy
regarding Cubans to all other aliens could prove persuasive.

255 Nick Miroff, Fear of Immigration Policy Change Triggers New Wave of Cuban Migrants, The
Washington Post (Jan 2015).

256 Arteaga, 3 Fla Intl U L Rev (cited in note 15). See also Barrios, 11 Conn Pub Intl L J (cited in
note 16).

257 Reynolds, 63 Fla L Rev at 1032 (cited in note 90).

258 Lazarus, The New Colossus (cited in note 1).
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short. Every person born in the United States is the ancestor of a migrant, many of
them refugees, to this country. We are here because the doors were open. It’s time
to open them again.
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ARTICLE

WE HAVE A DUTY TO RESPECT A PERSON’S DESIRES
IN REGARD TO THEIR DIGNITY

Cat McMullen'

INTRODUCTION'

Euthanasia, an ancient Greek term that means “peaceful death,” covers a
spectrum of actions that end a person’s life. On one end of the spectrum is active
euthanasia. In cases of active euthanasia in the context of the medical field, an
action is taken to end the life of a patient. This is distinct from passive euthanasia,
where extraordinary means of extending the patient’s life are discontinued in order
to allow the patient to die. This article will focus on Physician-Assisted Suicide
(PAS), a form of assisted suicide performed by a physician, excluding relatives,
family members or any other individuals. First, the viability of a duty requiring
PAS under Kantian ethics will be examined; second, its preceding developments
and the ethical arguments that surround it will be examined; third, Lord Falconer’s
Assisted Dying Bill? will be assessed in order to see how it has responded to criti-
cisms of the legalization of such a duty.

Due to its controversial nature, suicide is approached differently across
Europe. The Netherlands and Belgium have legalized assisted suicide, while the
United Kingdom criminalized it under the Suicide Act 1961.° The debate has gained
momentum in recent years due to the publicity of three cases in particular that were
appealed to the European Court of Human Rights: Pretty v United Kingdom,* R

tCatriona McMullen graduated from St. Chad’s College, Durham University, with a Bachelor of
Laws in June 2015. She is now based in London, and works in publishing.

The law stated was correct as on 21st February 2015. Since the time of writing this paper, the Assist-
ed Dying Bill (No. 2) 2015-16 as presented to Parliament on 24th June 2015, where it passed through
the First Reading with no contention. However, the Bill was defeated by a majority of 330 voting
against, at the Second Reading on 11th September 2015.

Although the defeat of the Bill for a second time will make any changes to the law much more
difficult in the future, it is not impossible. The philosophical theories and reasoning, upon which
this article was based, still remain valid for a debate on this topic, and can still be applied to create
a viable justification for assisted dying. The objections that once again defeated this Bill are those
that have appeared before, and this article has demonstrated that those reasons can be logically and
successfully defeated by applying philosophical reasoning from a Kantian perspective.

1 Law stated is as at 21 Feb 2015.

2 Assisted Dying Bill, HL Bill 6 (HL 2014-15).

3 The Suicide Act 1961, 9 & 10 Eliz 2, ch 60 (1961).

4 Pretty v United Kingdom, 35 EHRR 1 (ECtHR 2002).
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(Purdy) v Director of Public Prosecutions (DPP),’ and R (on the application of
Nicklinson) v Ministry of Justice.® These cases, all three of which were appealed
to the Strasbourg Court, involved the assistance of relatives in the applicants’ sui-
cides, which, although not specifically PAS cases, are still relevant. The issues of
PAS and enlisting the help of relatives in suicide are deeply intertwined. If PAS
were legalized, it would eliminate the need for relatives to participate in assisted
suicide, and would aid patients who are currently forced to travel abroad to end
their lives. Currently the issue of PAS falls within the United Kingdom’s margin
of appreciation.” The courts have ruled that any change to the law must come from
Parliament, so this article will look at the present and prior attempts to introduce
bills into Parliament.

As with any life-or-death statute, the moral arguments underlying PAS
are essential to its analysis. This dissertation seeks to determine the compatibility
of a duty under Kantian ethics with the legalization of PAS using Kant’s notion
of the ‘inherent value” of human beings as the basis for such a duty.® Kant views
rationality as the characteristic that gives us value and thus the capacity for au-
tonomy, and the right to choose how and when to die. Traditionally, the sanctity
of life has been a paramount concern, both of the courts and religious groups. In
recent years, however, ethical principles such as autonomy and human rights have
risen in importance, perhaps due to the inception of the Human Rights Act (HRA).’
The sanctity of life is now being balanced with regard to the ‘best interests’ of the
patient.'® Currently, there are ethical discrepancies in the law regarding end of life
treatment: in particular, the contrast between the legality of both suicide and the re-
fusal of life-sustaining treatment, and the illegality of Physician-Assisted Suicide.
Ethicist James Rachels believes that active euthanasia is no worse than passive eu-
thanasia, which is legal in the United Kingdom, as he regards the moral difference
between the two as negligible." Discrepancies such as these fuel the argument
for autonomy and respect for dignity. Examining an ethical duty with respect to
an individual’s dignity, we can evaluate compatibility with a legal duty requiring
Physician-Assisted Suicide and the likelihood of its successful implementation.

CHAPTER [:
IS ADUTY REQUIRING PHYSICIAN-ASSISTED SUICIDE
VIABLE UNDER KANTIAN ETHICAL THEORY?

5 R (on the application of Purdy) v Director of Public Prosecutions, 45, 1 (UKHL 2009).

6 R (on the application of Nicklinson and another) v Ministry of Justice 38, 3 (UKSC 2014).

7 Haas v Switzerland, 53 EHRR 33 (ECtHR 2011).

8 Immanuel Kant, Groundwork for the Metaphysics of Morals 393-94 (Yale 2002) (A. Wood, ed
and trans).

9 Human Rights Act 1998, ch 42 (1998).

10 Airedale NHS Trust v Bland, 1 All ER 821, AC 789 (HL 1993).

11 See James Rachels, Active and Passive Euthanasia, 292 New Eng J Med 78 (1975).
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I. IS PHYSICIAN-ASSISTED SUICIDE PROHIBITED?

This chapter looks at deontological ethics of Physician-Assisted Suicide
and the opposition to the potential imposition of such a duty requiring PAS by
law. For deontologists, morality lies in adherence to the rules set out by the theo-
ry: value is placed on the action or duty performed, rather than its consequences.
This can sometimes mean that by following a moral rule, the consequences can be
more harmful than if the rule had not been followed. Kant is widely regarded as
the most prominent figure in the field of duty ethics; his book, Groundwork for the
Metaphysics of Morals,'? sets out the three formulations of his categorical imper-
ative, which outline what constitutes a duty. These are the Formula of Universal
Law," the Formula of Humanity as End in Itself,'* and the Formula of the Realm
of Ends.!"> His subsequent work, The Metaphysics of Morals,'® deals with the ap-
plication of these maxims. The principles set out in his works will be examined in
terms of their relevance to suicide and assisted suicide.

II. KANT

Kant’s Categorical Imperative forms the basis of all duties. The first for-
mulation of the Categorical Imperative states “I ought never to conduct myself
except so that I could also will that my maxim become universal law.”"’ For this
reason, all rules of action must apply to everyone and everything without excep-
tion. Kant, despite having created a maxim for suicide, later rejects it since it con-
tradicts moral law as termed by his categorical imperative. Kant rejects a maxim
for suicide because “a nature whose law it would be to destroy life through the
same feeling whose vocation it is to impel the furtherance of life would contradict
itself and thus, could not subsist as nature.”'® Therefore, Kant’s theory deems sui-
cide and thus physician-assisted suicide as morally permissible. PAS could also be
viewed as violating another of Kant’s ultimate universal maxims: that we must not
treat persons as a means to an end, but as an end in themselves.!® Thus, Kant would
argue that it is not morally permissible to use doctors to achieve death. However,
elements of Kant’s reasoning have been found flawed by his critics, and it can and
will be demonstrated that suicide, and PAS, in particular, is not morally impermis-

12 Kant, Groundwork at 420 (cited in note 8).

13 Id at 421.

14 Id at 429.

15 Id at 439.

16 Immanuel Kant, The Metaphysics of Morals (Cambridge 1996) (M. Gregor, ed and trans).
17 Kant, Groundwork at 402 (cited in note 8).

18 Id at 422.

19 Id at 429-30.
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sible by Kant’s theory.

Kant believes that suicide contradicts the principle of ‘self-love.’? lain
Brassington notes that self-love can either motivate one to preserve life, which
Kant references in his maxim on suicide,?' or motivate one to escape from the pain
or evil that makes the continuance of life unbearable.? In the case of suicide and
assisted suicide, self-love will motivate the latter. If the two are completely distinct
from each other, there is no contradiction. Brassington argues that since there is no
contradiction, the maxim can be universalized; thus, suicide would be consistent
with Kant’s theory. Furthermore, “it becomes unclear why we should worry too
much about enlisting someone else’s help as a step towards suicide.”?

Before addressing the duty that endows physicians with an active role in
suicide, we will address a second argument against Kant’s reasoning. Fundamental
to Kant’s ideas on duty and suicide is Kant’s definition of ‘personhood,’ the qual-
ity that makes us unique as human beings. He believes that what defines human
beings is their rationality, and this gives us our intrinsic value.?* Thus, according
to Kant, when a person commits suicide, they are destroying their personhood, or
rationality; that which gives us value. However, it is strange that Kant draws no
distinction between the physical body and our rationality, which is a characteristic
of the mind.

Michael Cholbi* explores the arguments of Dennis Cooley*® and Robert
Sharp,” two recent academics who analyze Kant. They state that Kant’s maxim on
suicide can be read in a way that condones non-voluntary euthanasia for those with
dementia or the onset of dementia. These theories relate to the loss of rationality
that comes with the illness, and thus the loss of what makes us ‘persons.” They
argue that once we have lost our rationality, it is not immoral to commit non-vol-
untary euthanasia. We have no obligation towards dementia patients and they no
longer have any obligations towards themselves, as their lack of rationality classes
them as “non-person[s].”?® Cholbi rightly disagrees with these arguments on the
basis that there cannot be a moral duty to kill dementia patients purely because

220

20 Kant, Metaphysics at 7 (cited in note 16).

21 Kant, Groundwork at 422 (cited in note 8).

22 lain Brassington, Killing People: What Kant Could Have Said About Suicide and Euthanasia
but Did Not, 32 J Med Ethics 571, 572 (2006).

23 Id at 571.
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25 See Michael Cholbi, Kant on Euthanasia and the Duty to Die: Clearing the Air, 41 J Med Ethics
607 (2014).

26 See Dennis Cooley, A Kantian Moral Duty for the Soon-To-Be Demented to Commit Suicide, 7
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27 See Robert Sharp, The Dangers of Euthanasia and Dementia: How Kantian Thinking Might
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(2012).

28 Cholbi, 41 J Med Ethics at 610 (cited in note 25).
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they have lost their rationality.?? While Cooley’s arguments utilize the Kantian
notion of rationality, Cholbi points out that when Cooley recognizes that dementia
robs the sufferer of the characteristics that confer the Kantian obligation not to
commit suicide, he “conflates two distinct aspects of agency or dignity.”** The loss
of dignity, which comes with the loss of agency, does not create an obligation that
we commit suicide in order to spare ourselves of our own dignity, or upon others
to euthanize dementia patients for the same reason. In line with Kant’s definition,
the use of ‘agency’ here is synonymous with ‘rationality.” ‘Dignity’ in this context
is meant as living in a ‘dignified’ way, which is similar to the courts’ use of the
word in Bland*' however not in line with Kant’s use of the word. In Bland,* as
in Cooley’s definition, the loss of dignity is seen as demeaning. Cooley’s is not a
correct reading of Kantian ethics as he interprets it to suggest that Kant imposes
a duty to commit suicide upon “the soon-to-be demented”** on the grounds that
this will preserve their dignity or self-respect. While the loss of dignity is a highly
relevant consideration for those who request PAS, Kant’s conception of ‘dignity’
refers to one different from Cooley’s. Kant’s conception instead refers to the lack
of rationality and autonomous reasoning rather than living in a ‘dignified’ way.

To conclude the analysis of Kant’s moral views on assisted suicide, a third
criticism of Kant must be introduced. Kant states that humans should never be
treated as a means to an end, but as an end in themselves.* Again, Kant views
this stipulation as a ground that would render assisted suicide morally wrong. But
instead of looking at PAS as the patient demanding an action of the doctor and thus
using the physician as a means to the end of death, Kant’s objection on this ground
can be avoided by looking at PAS as the doctor’s duty towards the patient. In this
way, it is not the patient using the doctor as a means to an end, but rather a duty
placed specifically on the doctor. This duty could take two forms: a positive duty
to kill all patients requesting PAS, or a duty to respect the patients’ right to choose
when and how to die. The duty that we are concerned with the second formulation,
which arises from the patient’s right to have their dignity respected by others who
are bound by Kant’s universal law under the first formulation of his categorical
imperative.’® Exactly what is meant by dignity will be examined in more detail in
the next section. Although Kant’s is regarded as one of the most prominent theories
of deontology, his opponents highlight flaws in his theory in relation to the topics
of suicide and assisted suicide. It is useful to critique Kant’s idea of morality to
dissolve some of the arguments against PAS; however, Kant’s focus on rationality

29 1d at 607-608.

30 Id at 610.

31 Bland, 1 All ER 821 at 826.

32 Id.

33 Cholbi, 41 J Med Ethics at 608 (cited in note 25).
34Kant, Groundwork at 429 (cited in note 8).

35 Id at 421.
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as a defining human characteristic is essential to the definition of dignity.
C. IS THERE A DUTY REQUIRING PHYSICIAN-ASSISTED SUICIDE?

Once it has been established that Kant’s theory permits a duty requiring
PAS on ethical grounds, it is important to clearly define its content. This article
proposes that we have a duty to respect a person’s dignity in relation to a request
for Physician-Assisted Suicide. This duty arises from the patient’s right to self-de-
termination, which is derived from their rationality, the characteristic that gives us
‘intrinsic value,” and for which Kant’s theory requires respect. This section will
examine what is meant by ‘dignity’ and its close relation to self-determination.
I must also address the courts’ conception of the word ‘dignity’ in cases such as
Nicklinson,>® which demonstrate a different view from that of this article.

The common balance that the courts have to strike, in cases involving end
of life treatment and ethics, is between the sanctity of life and the right to a degree
of autonomy or self-determination. Self-determination ranks highly amongst the
courts’ concerns in medical law and is the most significant argument in favour of
the legalization of PAS. It has been demonstrated that the sanctity of life is not re-
garded as an absolute rule to the same extent as it has been in the past; for example,
cases such as Re 4%7 gave priority to the “best interests” of the healthier twin when
considering a dangerous surgical separation of conjoined twins.*® It is wrong to say
that the importance of the sanctity of life has diminished, but it is perhaps fair to
say that with the inception of the European Convention on Human Rights (ECHR)
and the HRA,* human rights have become increasingly prominent in recent de-
cades. However, this article is not taking a rights-based approach to PAS; instead,
it examines the relationship that rights have to our dignity, and in turn to the doc-
tor’s duty towards his patient requesting PAS. As stated above, the courts do refer
to dignity in the judgments of cases such as Nicklinson;*® however, they view it
differently than this article does. Self-autonomy and dignity are discussed as sep-
arate arguments instead of the former constituting the latter. In accordance with
Kant’s ethics, autonomy is a facet of rationality, which gives us our inherent value
and dignity.*! Instead of defining it in this way, the courts use dignity to describe
what we view as an ‘undignified” way of living. This particular conception was
used in Pretty v United Kingdom, where the fate that the patient hopes to escape is

36 Nicklinson, UKSC 38 at 200.

37 In Re A (Children) (Conjoined Twins: Surgical Separation), 3 FCR 577 (AC 2001).

38 Id at 246.

39 European Convention of Human Rights, ETS 5 (1950) (ECHR); Human Rights Act 1998, ch 42
(1998).

40 Nicklinson, UKSC 38 at 378.

41Kant, Groundwork at 393-94, 428 (cited in note 8).
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“endur[ing] terrible suffering and indignity.”** Rather than a Kantian conception
of dignity, a reduced state of being that would be considered ‘embarrassing’ is ap-
plied here. Nicklinson, too, associates dignity with words such as “indignity”* and
“demeaning,”* which demonstrate its different conception from that of Kant’s.
However, the Supreme Court in Nicklinson develops the idea of dignity as intrinsic
value further than previous cases, showing that this is coming under the courts’
consideration.® It is important to recognize the distinction between ‘dignity” and
‘indignity’ as used by the courts, as it is significant for defining the conception of
dignity in this article.

Dignity is defined in this article as that which gives us, as human beings,
intrinsic value,* and so it is this characteristic that needs to be discussed. Kant’s
notion of rationality is key to the concept of dignity. It is rationality that enables us
to think for ourselves and gives us free will, defining us as human beings and jus-
tifying our right to self-determination. In the case of PAS, our capacity to make ra-
tional choices is the point at which our rationality matters. Matti Hayry argues that
Kant fails to unite the two central concepts of the autonomy of the individual and
dignity as what gives us value because “his emphasis on the absolute inner worth
of our collective humanity made it impossible for him to embrace fully the person-
al self-determination of individuals, as it is usually understood in today’s liberal
thinking.”*’ Hayry focuses on Kant’s distinction of the terms ‘man’ and ‘humanity’
to distinguish between an empirical ‘man’ and “humanity in general” which are
respectively our ‘noumenal’ and rational parts.*® While autonomy and dignity are
connected in the ‘noumenal’ part, we do not have to respect the choices that our
empirical bodies make, which are based on “individual concerns”*® or compulsions
to act morally, and thus means that there is a lack complete self-governance. Hayry
cites the example of suicide to demonstrate the incompatibility of these empiri-
cal and ‘noumenal’ choices. However, using the reasoning of the categorical im-
perative, this article has already shown that suicide is not morally impermissible.
Héayry’s interpretation of Kant’s argument is flawed. Hayry explicitly states that
dignity and autonomy are connected; however, it is Hiyry’s distinction between
the empirical demands of ‘man’ and the autonomy of will, or ‘noumena,” and thus
the absolute governance of the individual that holds the problem. These demands
do not solely belong to the empirical world: since all actions are governed by our

42 Pretty, 35 EHRR at 35.

43 Nicklinson, UKSC 38 at 380.

44 1d at 299.
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46 Kant, Groundwork at 435 (cited in note 8).

47 Matti Hayry, The Tension Between Self-Governance and Absolute Inner Worth in Kant's Moral
Philosophy, 31 J Med Ethics 645 (2005).

48 1d at 646.

49 Id.



76 PENN UNDERGRADUATE LAW JOURNAL

rationality and the ability to choose how to act, they are therefore intertwined with
the noumenal world, given that “[morality] is the relation of actions to the auton-
omy of the will[...].”° Kant’s categorical imperative requires compliance with all
universal laws, which form our duties. However, all persons have the autonomy to
choose whether or not to act in accordance with these universal laws, even though
non-compliance would be immoral. Contrary to Héyry’s interpretation, rationality
governs all actions, and individuals possess the capacity to choose to act immor-
ally if they desire. If we have the choice to act immorally in accordance with ‘em-
pirical demands’ then there is complete self-governance. Kant’s philosophy does
in fact unite ‘empirical demands’ and rationality.”!

The ability to feel pain is a factor that can support a duty for PAS. Peter
Singer proposes his pain theory in Practical Ethics,” in which he discusses the
“life and death decisions of terminal patients.” It is extremely important to note
that Singer is a proponent of a different ethical theory than Kant: utilitarianism.
Singer believes in maximizing the greatest amount of pleasure for the greatest
number of people, and for Singer, maximizing pleasure means relieving pain and
suffering. This reasoning also supports the ethical work for which Singer is most
famous: arguing that animals, as sentient or conscious beings, have the capacity
to feel pain, making them equal to humans, and therefore should not be used for
animal testing.>* Pain is highly relevant to PAS, as the vast majority of the requests
for assisted suicide are caused by the desire to relieve the pain and suffering expe-
rienced by patients, usually with terminal or incurable conditions. Thus, it is often
thought that actively ending a patient’s life is more “humane” than a protracted,
painful death.” Pain can be relevant to PAS and Kantian ethics, as Singer demon-
strates that it is a choice and so is an exercise in rationality. It is our rationality
that enables us to choose what we as individuals view as pain and pleasure; the
capacity to choose allows us to decide what we want to or can endure in terms of
pleasure and pain.’ Kant’s theory states that we ought to protect this choice, as
rationality gives us inherent value. Singer also asks why assistance in dying should
not be a choice that everyone should have, focusing on the “dubious” distinction
between the refusal of treatment and actively asking for assistance to end one’s
life.” This grey area will be discussed further in the next chapter, as the current
ethical ambiguities in the law provide an argument in favour of PAS. Focusing on

50 Kant, Groundwork at 439 (cited in note 8).
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52 Peter Singer, Practical Ethics at 158 (Cambridge 2d ed 1993).
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the autonomous choice aspect of Singer’s pain theory, it can be demonstrated that
this argument supports Kant’s reasoning for a duty requiring PAS.

In answer to the question of whether there is a duty requiring PAS, from a
philosophical perspective, it can be concluded that there is a strong argument in its
favour. Under Kant’s theory, human beings have a certain characteristic that gives
them ‘intrinsic value;’ this is what constitutes their dignity, and for which there is
a duty to respect. This characteristic is rationality which, as it has been effectively
argued above, encompasses our capacity to choose, or our autonomy. Contrary to
Héayry’s argument, rationality, as the characteristic that gives us dignity, enables us
to have autonomy, and thus they are capable of coexisting. Singer further supports
the argument for a duty requiring PAS, as pain is an exercise in rationality. Our ra-
tionality gives us the ability to make autonomous decisions as to what we view as
pain and pleasure. This ethical argument, therefore, strongly suggests that it would
be possible to acknowledge the requirement for a duty requiring PAS.

CHAPTER 1I
THE CURRENT UK LAW ON ASSISTED SUICIDE AND
ITS INCONSISTENCIES WITH KANT’S ETHICAL THEORY

This chapter will examine the current law on PAS in the United Kingdom,
and analyze its inconsistencies; it will then look at the proposed amendments and
bills that have been introduced into Parliament, in order to ascertain why it was not
possible to legislate a duty requiring PAS. According to current UK law, assisted
suicide is illegal under the Suicide Act 1961; there is no duty requiring PAS. PAS
is a specific classification of assisted suicide, which is encompassed within the
definition under Section 2 of the Suicide Act 1961.%® The term Physician-Assisted
Suicide narrows the scope to solely doctors or medical professionals, thus exclud-
ing family members, friends or other individuals who may assist. It is thought that
PAS is more ‘dangerous’ than when relatives assist in suicide because the majority
of relatives are motivated by sympathy, whereas it is much harder to assess the
motivations of doctors who assist the ill.* It is not a crime for those such as travel
agents who assist with the travel arrangements of those who intend to commit sui-
cide where there is no knowledge of the patient’s intention. However, individuals
who travel abroad with patients are liable for prosecution under the Act,* as also
noted in Pretty®' and Purdy.® It is arguable that a system that regulates PAS would
firstly reduce the number of individuals that feel they have no option other than to
travel abroad, and secondly, would relieve relatives of the responsibility placed on
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them.®

An important element in the PAS debate is the prior cases which have
led to progress, both in the law and in society’s attitude. There are three notable
cases which have been referenced throughout and which cannot be excluded from
a more thorough analysis: Pretty v UK, R(Purdy) v DPP,% and R (on the appli-
cation of Nicklinson).%® Tt was held in each of these cases that there was no duty
requiring PAS.

In Diane Pretty’s case, she sought permission for her husband’s assistance
in her suicide and argued that the illegality of assisted suicide violated her rights
under Articles 2, 3, 8, 9, and 14 of the ECHR; it was found that there was no vio-
lation of any Article.’” The Court was not satisfied that Article 2, the right to life,
could be viewed in a negative way, meaning that it could not constitute a right to
die.®® Raising a breach of Article 3 is interesting as it reflects the different concep-
tions that the word ‘dignity” holds, as discussed in the previous chapter. It provides
that “no one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”® The Court’s interpretation of dignity when delivering judgments
in assisted suicide cases does not account for ‘rationality’ in this dissertation’s
conception of the word. As the House of Lords found in their earlier judgment,
if Article 3 had been used in reference to a relative’s involvement, it would have
extended the concept of the word “treatment” beyond the ordinary meaning of
the word.”" In this judgment, Article 3 was not breached, as it had to coincide with
Article 2, of which there was no violation.” Article 8, the right to respect for pri-
vate and family life, perhaps the most relevant to PAS, was found to be engaged;
however, the interference of the Court, as a “public authority,” was justified as
“necessary in a democratic society”” in order to protect the rights of more vulner-
able individuals.

The issue of Article 8™ was again discussed in detail in Purdy.” The House
of Lords’ judgment explained that the difference between the Pretty v DPP® judg-
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ment and that in Pretty v United Kingdom,” was that “article 8(1) prohibits in-
terference in the way in which an individual leads his life and....does not relate
to the manner in which he wishes to die.””® In Purdy, an appeal was allowed as it
was held that Article 8 was engaged.” Under Article 8(2), it was held that the DPP
should clarify its Code®® in regard to guidance for those assisting in suicide.

Nicklinson also raised Article 8, the most contentious element of the prior
two judgments. Nicklinson’s application submitted that Section 2 of the Suicide
Act 1961 was incompatible with Article 8 in regard to his autonomy and dignity,*!
concepts that this dissertation has found to be central to the argument in favour
of PAS. The Court referenced Haas v Switzerland in Nicklinson®* to highlight the
fact that the right of an individual to choose how and when to die is compatible
with Article 8;% the Court also ruled that states have a wide margin of appreciation
when they are concerned with voluntary euthanasia.® It was held that Section 2 did
engage Article 8.8 However, as the matter of whether to impose a “blanket ban”
on assisted suicide lay within the United Kingdom’s margin of appreciation,® it
was also a matter for Parliament to decide whether a declaration of incompatibility
should be issued.’” The case law thus acknowledges that individuals have a right to
die under the ECHR, but the Strasbourg Court recognises that since the issue falls
within the United Kingdom’s margin of appreciation, any future change to the law
would have to stem from a change to UK law through Parliament.®

The argument for a duty requiring PAS has been fuelled in part by the
ethical and legal inconsistencies in the current law relating to life-ending practices,
which advocates of such a duty use to support their arguments. It is therefore use-
ful to examine the current duties that doctors legally hold in order to highlight the
distinction and discrepancies between legal and illegal life-ending practices. Doc-
tors’ duties presently include those that end life, both through the withdrawal and
withholding of life-sustaining treatments, and the administration of lethal doses of
pain-relieving medication. It is difficult to see why in some cases there is a justifi-
able legal distinction between these duties and PAS, which is usually requested for
the same reasons: relieving pain and suffering.

77 1d at 59.

78 (Purdy), UKHL 45 at 35.

79 1d at 38.

80 Director of Public Prosecutions, The Code for Crown Prosecutors (2013).
81 Nicklinson, UKSC 38 at 228.

82 Nicklinson, UKSC 38.

83 Haas v Switzerland, 53 EHRR 33 at 51.
84 Nicklinson, UKSC 38 at 234.

85 Id at 361.

86 Id at 314.

87 1d at 286, 267.

88 Nicklinson, UKSC 38 at 408.



80 PENN UNDERGRADUATE LAW JOURNAL

One such case involving end of life treatment is Bland,* in which involved
a patient in a permanent vegetative state (PVS), who, despite having a function-
ing brain stem, had no chance of recovery. The hospital applied to the Court for
permission to withdraw the ventilator and feeding tubes with the consent of his
parents. This case also called into question the absolutism of the sanctity of life
principle against the benefit of continuing life-sustaining treatment. Upholding the
sanctity of life principle has long been held as the paramount duty of the doctor, as
reflected in cases such as R v Cox,”® where it was stated that there is an “absolute
prohibition on a doctor purposefully taking life as opposed to saving it.”' Here,
this principle was weighed against whether continuing treatment was in Bland’s
“best interests,”” and whether he and his family would have wanted him to be kept
alive, given the medical prognosis.” The Court held that it was not unlawful for
doctors to withdraw treatment from patients in a PVS where sustaining life was
of no benefit to the patient. By a majority, the Court held that despite Bland being
alive there was no question of his ‘quality of life,” as there was no hope of recovery
for the patient. As the patient was held to be alive, he did have interests that were
protected under the sanctity of life principle; it was found, however, that the prin-
ciple did not require that he be kept alive.” The judgment in Bland played a key
part in reevaluating the sanctity of life principle and created the possibility that it
was not an absolute rule to preserve life, but that there could be lawful exceptions.
As mentioned in the previous chapter, cases like Bland, which demonstrate a de-
velopment in legal thinking away from the sanctity of life principle, are significant
in the argument for PAS. Although the Court held that their reasoning fell within
the sanctity of life principle, in reality the reasoning represented a balancing of
other interests in regard to the patient. It is important to note, however, that Bland
is significantly different from PAS cases, as patients in a PVS do not have capacity
under the Mental Capacity Act 2005,% whereas capacity is necessary for rationali-
ty, and thus is key to the argument supporting a duty requiring PAS.

Doctors also have a duty to respect a patient’s wishes if they choose to
reject life-prolonging treatment. It was stated in Bland®® that “a person of full age
may refuse treatment for any reason or no reason at all, even if it appears certain
that the result will be his death.”” Despite these remarks being obiter, due to lack
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of mental capacity, they were later reaffirmed in Re B.*® Similarly, according to Re
B, advance refusals of treatment lawfully must be acknowledged.”” This duty to
not intervene is defined by the Court as an ‘omission.’ It is not unlawful to respect
patients’ wishes by not acting as long as there is no duty of care that should be
performed; in fact, it would be a criminal offence to intervene without permission
to do so.'®

Why is it ethical to respect patients’ wishes in this way, but not under a
duty to respect a patient’s wishes to end life through administering life-shortening
treatment? In both cases the patient wishes to end their life, but in the second in-
stance there may not be any treatment available to them that they have the choice
of rejecting; instead they are usually left only with the option of rejecting food and
water, and thus starving themselves to death. If the legalization of a duty requiring
PAS were successful, this ethical contradiction would disappear, as the duty would
require a positive act on the part of the doctors.

Perhaps the most controversial aspect of the illegality of PAS is the doc-
trine of double effect, whereby a doctor is legally allowed to administer a lethal
dosage of a pain-relieving drug if the primary aim is to relieve pain rather than to
end the patient’s life. In this scenario, death is an unintended and unfortunate side
effect of the pain relief. It is another way of avoiding the violation of the sanctity
of life principle. It can be lawful as long as death, or murder, is not the primary in-
tention of the doctor.!%! It is important to note that this treatment is not euthanasia;
the distinction can be seen if the cases of R v Cox'® and R v Adams'® are com-
pared. Dr. Adams was acquitted, as it was shown that he administered pain-reliev-
ing drugs, whereas Dr. Cox’s choice of drug had no pain-relieving qualities. This
distinction surely carries with it as many ethical questions as PAS. How can we be
sure that doctors would not take advantage of the patients, contrary to their Kan-
tian dignity, which is one fear that opponents of a duty requiring PAS have? After
all, Dr. Adams “had been named as a beneficiary in [an elderly patient’s] will.”!%
There is currently no statute or rule to prevent doctors, under the doctrine of double
effect, from coercing their patients into assisted suicide for their own motivations.
This type of action is not murder or euthanasia because its main objective is to
relieve pain, but somehow, in the eyes of the law and from a moral perspective, it
significantly differs from PAS. There seems to be little difference between the two,
yet PAS has had great difficulty progressing through the legal system. In terms of
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a duty, doctors who choose this line of treatment believe that their duty of care — to
relieve pain and suffering — extends this far and are prepared to enter into this grey
area of ethics in order to fulfill it. It is also only performed if the doctor judges that
it is necessary or beneficial. Therefore, if we apply the same principle of relieving
pain if the patient chooses and ensures a doctors’ assessment of the situation, this
could be viably applied to a duty requiring PAS.

In conclusion, the case law at present prohibits a duty requiring PAS.
Bland, despite not involving the same subject matter and differing in the mental
status of the patient, still has significance in end of life treatment and shares some
elements with PAS cases. It shows the diminishing importance of the sanctity of
life principle and the growing recognition of the quality of life with connection to
personal autonomy. In regard to end of life treatment, discrepancies in the current
law demonstrate that there seems to be little moral difference between abstaining
from action and taking positive action in order to end the life of a patient. The doc-
trine of double effect is another ethically grey area, in that it is performed solely
at the discretion of the doctor, is currently unregulated, and seems dangerously
close to euthanasia. There seems to be no strong reason why acting positively un-
der a duty requiring PAS is morally different from adhering to a patient’s request
for refusal of treatment, where in both cases a patient has decided to end their
life through rational decision in compliance with Kantian ethics. Similarly, why is
PAS a worse alternative to a doctor administering a lethal dose of pain relief at a
patient’s request, when PAS too aims to respect a patient’s desire to relieve pain?
Of key importance under Kantian ethics is the patient’s desire to choose when and
how to die. In both choices, the patient wishes to die, and a doctor should com-
ply with a duty to respect these wishes, regardless of whether the act of assisted
suicide itself be a negative or a positive act. The main case law in this area shows
how patients with no other choice are forced to travel abroad and are thus forced to
involve another individual in a crime. Through the development of the case law, it
is acknowledged that the right to die falls under Article 8 of the ECHR, and that it
is engaged in assisted suicide cases.'® If Strasbourg has recognized that there is a
right to die under the ECHR, the only obstacle being that it would be Parliament’s
jurisdiction to change the law, then it is possible that Strasbourg would support
both a duty requiring PAS, and the Assisted Dying Bill'® currently in Parliament.
Lord Falconer’s Assisted Dying Bill,'”” which will be discussed below, provides
the opportunity for the legalization of PAS to be realized.

CHAPTER III
CRITICAL ARGUMENTS IN OPPOSITION TO A DUTY REQUIRING
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PHYSICIAN-ASSISTED SUICIDE, AND AN EXAMINATION OF LORD
FALCONER’S ASSISTED DYING BILL

This third chapter aims to look at the compatibility of Kant’s reasoning
with a legal duty requiring PAS. It will raise critics’ concerns and examine Lord
Falconer’s Bill!'® and the safeguards that have been proposed in light of these
fears. The primary concern of the courts and Parliament is the protection of the
vulnerable: it is feared that the legalization of assisted dying will put pressure on
“fragile, deranged, angry and distressed”'” patients to end their lives once the op-
tion for assisted suicide is open to them, as they may feel like a burden to the health
system or loved ones. Nevertheless, as PAS has been proven to be viable in other
European countries, and the Bill’s acknowledgment of the concerns surrounding
the debate has made it the most successful Bill to be introduced into Parliament
to date, this dissertation will discuss the possibility of the legalization of a duty
requiring PAS.

Lord Falconer’s Assisted Dying Bill!!? was first introduced into the House
of Lords in 2013, where it did at not progress beyond the First Reading. After its
reintroduction in the 201415 session, it is now in the Committee Stage of the
House of Lords. It is questionable whether the Bill will get far enough through
Parliament to be enacted before the general election; however its progression thus
far suggests that even if this does not happen before the election, it is conceivable
that it would be enacted at a later date. The Bill’s success to date can perhaps be
attributed to the publicity received by Purdy,'"! Pretty''? and Nicklinson,''® whether
this is because these cases progressed furthest through the European Courts, or
because society’s views on PAS are changing, in tandem with the demand to re-
form the law on PAS. Peter Singer cites the example of Terri Schiavo’s case!'* as a
comparison. The publicity of this case “triggered a surge in the number of people
completing advance declarations, making it clear that they do not wish to continue
to live in circumstances in which Schiavo lived for the fifteen years before her
death.”!> Although Schiavo’s case involved the removal of life support, it spurred
the reopening of other end of life debates such as the one for PAS. These signifi-

108 Assisted Dying Bill, HL Bill 6 (HL 2014-15) (cited in note 2).

109 Matthew Holehouse, Prof Winston Warns Assisted Dying Will Put Pressure on ‘Fragile and
Distressed’ Elderly (The Telegraph, Jan 16, 2015), online at http://www.telegraph.co.uk/news/
uknews/assisted-dying/11351202/Prof-Winston-warns-assisted-dying-will-put-pressure-on-fragile-
and-distressed-elderly.html.

110 Assisted Dying Bill, HL Bill 6 (HL 2014-15) (cited in note 2).

111 R (Purdy), UKHL 45 at 345.

112 Pretty, 35 EHRR at 35.

113 Nicklinson, UKSC 38 at 200.

114 See Bush v Shiavo, 885 So 2d 321 (Fla 2004).

115 Peter Singer, Making Our Own Competency Should be Paramount: Decisions about Death, 25
Free Inquiry 36 (2005).



84 PENN UNDERGRADUATE LAW JOURNAL

cant cases were also accompanied by proposed amendments and clarifications to
the law on PAS, as outlined below.

In 2004, Lord Joffe introduced the Assisted Dying for the Terminally I11
Bill into the House of Lords “to enable a competent adult who is suffering unbear-
ably as a result of a terminal illness to receive medical assistance to die at his own
considered and persistent request; and to make provision for a person suffering
from such a condition to receive pain relief medication.”"'® This bill followed a
similar one he proposed in 2003"7 which did not succeed but was also submitted
under the same premise as stated above. Later, Lord Falconer proposed an amend-
ment to the Coroners and Justice Bill 2008-9""® to alleviate a person of liability if
their involvement in a suicide was purely assisting in travel arrangements, with
no knowledge of the patient’s intention. This amendment could have protected
these individuals from being used as a means to an end, which contradicts Kant’s
morality, but it was defeated by a majority vote of 194 votes to 141.'"” The DPP’s
prosecution policy'? on this matter was challenged by Debbie Purdy in Purdy.'!
Her request for a clarification of the policy on assisted dying was prompted by the
inconsistency between the law, which states that it is illegal for individuals to assist
suicide, and reality, which is that the DPP is reluctant to prosecute those individu-
als.'” The most recent Crown Prosecution Service (CPS) figures show that out of
101 cases referred to the CPS between April 2009 and October 2014, 69 were not
proceeded, and 16 were withdrawn by the police.'” Following Purdy, an interim
policy was released in 2009, followed by a full consultation; a final new policy
was published in spring 2010,'** which was upheld in Nicklinson.'” 1t outlined the
factors both for and against prosecuting an individual in an assisted suicide case,
and stressed that “[i]t does not override the will of Parliament. What it does do is
to provide a clear framework for prosecutors to decide which cases should proceed
to court and which should not.”'*® The new policy is significant as it reiterates the
view of the courts that any change to the law would have to come from Parliament.
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127 This then outlines the backdrop against which the 2014-15 Bill'*® entered Par-
liament.

The success of the Bill’s progress may also owe heavily to the provision
of safeguards, in recognition of fears in regard to PAS. In analyzing the most sig-
nificant clauses of the Bill, we can address the criticisms of a duty requiring PAS,
and how they have been met. Firstly, Clauses 1(1) and 2(1) limit the applicability
of the Bill to those who are terminally ill and who have less than six months to
live,'?® addressing the slippery slope argument, and concerns that PAS could lead
to unregulated euthanasia. Proponents of the slippery slope argument highlight the
possibility of a descent from PAS to non-voluntary euthanasia (NVE).

Smith’s essays look at both the practical slippery slope'*° and the logical
slippery slope arguments.'*! He concentrates on Keown as the main advocate for
both of these slippery slope arguments. Keown believes that “the legalization of
PAS and some acceptable kinds of euthanasia will lead to less acceptable forms of
euthanasia.”!*? If PAS became legalized, the next logical step could be euthanasia,
as some would argue that “the physical difference between intentionally ending the
patient’s life, and intentionally helping the patient to end his or her own life, can
be negligible.”'33 Keown views the moral distinction between and PAS and AVE
as “tactically negligible,”'** and thus believes that campaigners may use PAS as
a doorway to the legalization of euthanasia. Keown references the Netherlands,'?
one of the few countries that has legalized PAS, as a case study, using statistical
facts to support his arguments. Smith, however, warns that the reader should be
skeptical of Keown'’s figures: Keown’s figures are much higher than those record-
ed, as they include practices which are already legal, such as the withdrawal of life
support.'*® In fact, there has been no increase in the number of cases of NVE since
the legalization of PAS in the Netherlands,'”” providing insufficient evidence that
the legalization of PAS in the United Kingdom would encourage more people to
use it or create the opportunity for doctors to abuse their position. The arguments
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presented by Keown show that the slippery slope argument fails to take into con-
sideration factors such as procedural safeguards, and that cases would have to be
assessed on an individual rather than universal basis. However, the Netherlands is
a good example of how it is possible to allow PAS and continue to give sufficient
protection to Kantian dignity. The dignity of the patients is protected, as the Dutch
law!'*® affords them the freedom to choose when to die if the request was “volun-
tary and well considered,”'® thus respecting the patient’s rationality.

Singer has been criticized for the dangerous way in which his arguments
relating to rationality in assisted suicide create a slippery slope that leads to ideas
of genocide.'*” Although ultimately a utilitarian philosophy on PAS, this aspect
concerning rationality is significant to this dissertation, as it could create a strong
opposing argument to a duty requiring PAS based on Kant’s theory of rationality.
Singer believes that not everyone is worth saving; he therefore supports the idea
of NVE in some cases. He argues, however, that the use of the Nazi analogy in
relation to his arguments is “utterly misleading.”'*! Disabled infants, and people
who lack mental capacity, lack the characteristics such as “rationality, autonomy
and self-consciousness”'*? which are important in giving us value and making us
self-conscious beings. He argues that as they lack these characteristics, they cannot
be considered “normal human beings”'* and so it is possible to show that NVE is
acceptable in some cases. He cites the withdrawal of the drug thalidomide after it
was found to cause serious fetal deformities, which demonstrates the fact that dis-
abilities are viewed as undesirable by society. He concludes that “killing a disabled
infant is not morally equivalent to killing a person,”!** and that “it is difficult to see
the point of keeping such human beings alive if their life is, on the whole, misera-
ble.”'* Tt is clear to see why advocates of the slippery slope have concerns, when
Singer puts forward such an extreme point of view. However, we need not be too
concerned by his argument. Herlinde Pauer-Studer finds that Singer’s arguments
in favour of AVE and NVE are inconsistent, since he uses a different type of util-
itarianism to justify each type of euthanasia.'*® He uses preference utilitarianism,
in which “it is better to satisfy more preferences than less,”'*’ to support AVE and
the killing of rational beings, where they so choose death over life. However, he
relies upon classical utilitarianism, in which “it is better to maximize the sum total
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of pleasure”'*® to support NVE and the killing of “non-persons,”'*® demonstrating
that it can be justifiable to kill those without capacity by taking into account their
“future expected pleasure.”'® The argument for classical utilitarianism and NVE
involves an objective judgment that ignores rationality and thus goes against Kan-
tian ethics.

Under Kantian ethics, however, infants and other non-rational humans can
be protected against NVE despite their lack of full capacity or rationality. It would
initially appear that NVE may be acceptable as they lack rationality, the char-
acteristic that gives them intrinsic value. However, the precautionary argument
demonstrates that non-rational beings should still be protected. The basic idea of
the precautionary argument is that where beings display “the characteristics or
behavior of an expected agent,”’! they might be called an “ostensible agent,”!s?
and it is morally safer to treat them as a rational agent than to mistake them as a
non-agent. This can be applied to non-rational beings, which is highly relevant to
this dissertation and the fears regarding PAS. Beings cannot be treated as agents on
the mere possibility that they are one; they must be an “ostensible agent.”'>* Thus,
moral duties are imposed “in proportion to the probability”!>* that the being might
be an agent. For infants, Kant hints at the theory that they will develop into fully
rational beings and that there is a duty to protect them, since they will develop into
fully rational humans in the future.'> Although they may only be “partial agents,”
we must comply with these “duties of protection” that “safeguard the benefits that
it would receive if [the infant or other non-agent] had rights and chose to exercise
them.”*® Contrary to Singer’s theory, the precautionary argument demonstrates
that non-rational beings should be given protection due to the possibility that they
are agents, partial agents, or will develop into fully rational agents. The precau-
tionary argument shows that fears over NVE and the slippery slope are unjustified,
and that these groups would also be protected under Kantian ethics.

The slippery slope argument is closely related to the capacity or rationality
of the patients, and the protection of the vulnerable. This is perhaps the greatest
concern that opponents have in regard to a legal duty requiring PAS. Subsections
of Clauses 1 and 3 of the Bill aim to safeguard against this fear. Clause 1(2)(a)
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states that the Bill can only apply where a person “has a clear and settled intention
to end his or her own life.”!s” This clause can be read as the requirement for mental
capacity, which is explicitly stated again in Clauses 3(3)(b) and 3(3)(c).'*® Capacity
is judged by the Gillick'® competency test and the Mental Capacity Act 2005,'%°
as the recognized standards and accepted tests applied by doctors in medical cas-
es. The doctor’s judgment in terms of the patient’s capacity, and susceptibility to
abuse, plays a vital role alongside the Gillick test, in ensuring the protection of the
vulnerable. Furthermore, the patient’s declaration has to be countersigned by two
doctors who have both assessed the patient’s illness and mental capacity.'®! We
must therefore exclude those patients who do not have mental capacity from any
discussion of PAS since they cannot make a rational or autonomous decision for
themselves. There is no duty to respect a decision they make to die under Kantian
ethics.

Judging mental capacity is not always clear-cut since Kantian ethics rest
on rationality, and it is difficult to decide at which point these patients are incapable
of forming a rational decision. There are concerns that doctors could abuse their
power, such as the doctrine of double effect, and whether the patients would still
understand the consequences of the wishes previously expressed, such as in cases
of gradual mental deterioration from diseases like Alzheimer’s and dementia. The
Bill'®? has attempted to protect against this as far as is reasonably possible. Clause
3 ensures that the decision must be reached without “coercion or duress,”'® the
patient is well-informed of alternative treatment'®* and has the power to revoke the
declaration at any time,'®® and that the assisted suicide will not be performed within
14 days of signing the declaration, to create more certainty that this is the current
decision of the patient.'® The current legal duty to adhere to advance refusals of
treatment may make the decision for end of life treatment easier in some cases of
deteriorating mental capacity; however, “this powerful principle is...attenuated by
the ease with which [it] can be rendered legally ineffective.”!” The courts ruled in
HE v Hospital Trust'®® that an advance refusal could be overridden when a Jeho-
vah’s Witness was given a blood transfusion, and that it could be overridden with-
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out a written statement.'® The case stated that a revocation of an advance refusal
was possible where the patient had shown conflicting conduct, but did not answer
the question of what happens when an advance refusal “appears to conflict with his
current (incapacitated) wishes and feelings.”!’® This specific area still poses some
issues for a duty requiring PAS, regarding revocation of requests by patients who
have become incompetent and in measuring declining capacity; however, the pre-
cautionary argument, as outlined above, can be employed to protect those who are
vulnerable against NVE, and the safeguards in Lord Falconer’s Bill address most
of the significant concerns of critics.

The provision that the decision must be reached without “coercion or du-
ress”!7! is also an important provision to Onora O’Neill. She has concern for those
patients that have capacity, and thus fall within the sphere that the Bill applies to,
but may be vulnerable in other ways. These are likely to be the elderly, or those
who are dependent on others; they may feel that they are a burden on their family.
O’Neill believes that we need more than a “minimal state”'”> of autonomy, where
complete autonomy is accepted without consideration, and the desire of the patient
is immediately acted upon. Otherwise, “how are we to distinguish requests to be
killed that express individual autonomy, from requests that express compliance
with the (unspoken) desires of burdened carers and relatives, not to mention ex-
pectant heirs?”!'” She concludes that “legislation should not be based on an unre-
alistic assumption that we can discriminate choices that are genuinely autonomous
from others that are not.”'”* In this way, O’Neill proposes the concept of principled
autonomy as an alternative to individual autonomy, which appears to resolve some
of these concerns. Principled autonomy establishes a series of obligations or duties
and requires us to “reject both coercion and deception.”'” This theory provides a
“basis for relations of trust”'”® which would alleviate concerns that the vulnerable
would be coerced into requesting PAS. As a result, there would be a duty upon oth-
ers not to coerce patients and to respect their autonomy and rational decisions. This
is essential to Kant, as we should not use others as a means to an end.'”” O’Neill’s
alternative autonomy demonstrates that if it is followed correctly, the protection of
the vulnerable need not be as great a concern as some think.

Another argument against a duty for PAS is that PAS does not acknowl-
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edge the rights and autonomy of the doctors or physicians who are under a duty
to perform PAS. This position would claim that if a blanket duty were imposed,
doctors would have to assist in the suicide, regardless of their own moral views,
and would not have the option of abandoning responsibility. JK Mason concludes
that “assisting in suicide is so much a matter of individual professional conscience
[...] that it is impossible to reach an acceptable consensus.”'”® However, Clause 5
of the proposed Bill'” recognizes those who may have a conscientious objection
and states that they “shall not be under any duty (whether by contract or arising
from any statutory or other legal requirement) to participate in anything authorised
by this Act.”'® Currently, it is legally permissible in the United Kingdom for a
doctor to morally abstain from giving a reference for an abortion, as long as he
recommends another doctor who will help.'®! It is possible that the same procedure
could viably be adopted in regard to PAS, so that doctors with strong ethical ob-
jections would not have their autonomy violated. Although a duty requiring PAS
rests on patient autonomy, if a doctor objects to the moral responsibility involved,
it would not place an undue burden on him.

This chapter has thus outlined the main criticisms of assisted suicide, which
mainly concern the protection of the vulnerable and the fear that the legalisation of
a duty requiring PAS will lead to the legalisation of other forms of euthanasia such
as NVE. With the other bills that have failed to legalize PAS, it is likely that these
fears may have ultimately stopped their progression through Parliament. However,
with a shift in public opinion and the recognition of the importance of safeguards,
Lord Falconer’s Bill,'® which is currently in the Committee stage of the House of
Lords, is much more likely to succeed and to allay the fears of its opponents. The
Bill itself is not radical; it is not proposing a blanket law on all types of euthanasia,
and it is reliant upon an individually assessed, well-informed, and autonomous de-
cision. The conflicting and confusing case law surrounding advance refusals may
need reform in the future, as it only compounds the concerns over those who lose
mental capacity through degenerative illness or old age. However, the uncertainty
in this area is not so great that it cannot be addressed by the safeguards considered
above. Concerns regarding the slippery slope under Kantian ethics in this area are
also alleviated by the use of the precautionary argument, which demonstrates that
a slippery slope towards NVE is unlikely; it stresses the dangers of mistaking a hu-
man being’s rationality, erring on the side of caution and reinforcing Kant’s view
of the importance of rationality.
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CONCLUSION

It thus remains to connect the philosophical theory behind Kant’s ethical
duty and the legal practicalities of implementing safeguards for a duty requiring
PAS. Kant’s objections to suicide and PAS can be compatible, ethical and legal dis-
crepancies in the current law lend favour to PAS, and Lord Falconer’s safeguards
have made his Bill'® the most successful yet. These facts establish that a duty
requiring PAS is possible under Kantian ethics.

Kant believes that morality lies in the performance of a duty, rather than
its consequences.'® If there is a duty that requires us to respect an individual’s
dignity, it is moral to do so, regardless of the consequences. Kant’s categorical im-
perative, which underpins his duty ethics, at first appears problematic to the subject
of suicide and therefore specifically to PAS. However, Brassington opposes Kant’s
belief that we cannot kill ourselves out of self-love as this is a contradiction of
reasoning; instead, there are two different conceptions of ‘self-love.”!3 We act out
of a different type of self-love to Kant’s conception of self-love as preservation,
when we seek to avoid the pain that prolonging life may bring. Secondly, Kant de-
fines human beings as having an ‘intrinsic value;’!3¢ the characteristic which gives
us this intrinsic value is our rationality, and this is what gives us dignity. It is not a
contradiction of self-love to commit suicide: suicide is an exercise of our rational-
ity rather than a destruction of it. Rationality gives us the capacity to choose what
we view as pain and pleasure, what we are capable of enduring, and whether we
want to live or die. Thus Singer, too, supports a Kantian duty requiring PAS, since
he believes that pain and suffering should be minimized. If we rationally choose to
avoid at the pain that would come with prolonging life, out of self-love, then this
would be consistent with a Kantian duty to respect a patient’s dignity. A positive
duty imposed upon doctors also ensures that patients are not using them merely as
a means to an end.

The current law in the United Kingdom prohibits a duty requiring PAS
under s2 of the Suicide Act 1961."8 This prevents both relatives and medical pro-
fessionals from assisting patients to end their lives. There are, however, ethical
contradictions within the law: there seems to be little moral distinction between
letting a patient die through the refusal of treatment, and actively ending a patient’s
life upon their request. If the law requires us to respect a patient’s autonomous de-
cision in the first instance, then, under Kant’s theory, a patient’s request to actively
end their life should also be respected. Since our rationality gives us the capacity to
choose what we view as pain or pleasure, prolonging a life is morally wrong under
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Kant’s theory, rather than actively assisting a suicide, which the patient desires,
in order to alleviate pain. Both the law and society accept the doctrine of double
effect as a valid legal and moral practice. Doctors are legally allowed to adminis-
ter a lethal amount of drugs if the primary intention is to relieve pain rather than
cause death. Doctors who do so must believe that their duties as physicians extend
to relieving pain in this way; otherwise, they would not risk potential prosecution
in this unregulated area. As Kant’s theory shows that PAS is morally acceptable,
there seems little reason why a duty could not be imposed given its similarity to the
doctrine of double effect.

In the case law regarding PAS,'® the Strasbourg Court has acknowledged
that the right to die falls under Article 8 of the ECHR,'® but that the interference by
the courts is justified as the law in this area falls under the UK’s United Kingdom’s
jurisdiction. The courts use a different conception of dignity to Kant’s rationality:
the ‘indignity’ that comes with the loss of bodily function and reliance on others,
the quality of life, and the pain that a patient suffers are factors in this. However,
they regard autonomy as underlying the Article 8 right to die, and, as has been
argued above, Kant’s rationality provides us with the capacity for autonomous
choice in regard to what we view as pain, pleasure, and an ‘undignified’ way of
living. It is therefore possible to relate the conception of dignity proposed in this
dissertation with the courts’ judgment that it would fall under Article 8.

Strasbourg has ruled that it is for Parliament to pass legislation if the law
on PAS is to be changed." In the past, several attempts have been made to amend
the current legislation and to pass new bills, but these have not made it through
the House of Lords. The obstacle that Nicklinson,'*' Purdy,"? and Pretty'** encoun-
tered, by way of the justification of interference, may be defeated if Lord Falcon-
er’s Bill'** is successful. It is more likely than ever before. The Bill has progressed
further through Parliament than any other. This could be due in part to the chang-
ing social attitude towards PAS in recent years and in part to its acknowledgment
and incorporation of safeguards. These safeguards aim to alleviate some of the
fears that are held by opponents of PAS, and are required by Kant’s justification
for PAS; for example Clause 3(3)(c), regarding coercion and duress,'* ensures that
patients are not used by others as a means to an end."”® The main criticism of PAS
is the protection of the vulnerable, where there is a fear that a legal duty requiring
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PAS could lead to the legalization of all forms of euthanasia. These safeguards
aim to allay these fears; moreover, concerns about a slippery slope argument can
also be alleviated ethically, as this dissertation has demonstrated that those who
may be vulnerable to NVE and euthanasia can be protected. Under Kantian ethics,
rationality or capacity is paramount to the application of a duty requiring PAS;"’
in this way, this duty could not be applied to any individual who lacked capac-
ity, and a request for PAS by an incompetent patient could not be acted upon.
The precautionary argument states that we should also seek to protect non-rational
agents. Partial agents, and those who are “ostensible agents,”'*® should be treated
as rational agents, since it is safer to presume that they have capacity rather than to
mistake them as non-agents. Therefore, opponents who fear that non-rational in-
dividuals will be subject to NVE can see that Kantian ethics would instead protect
these individuals.

A duty to respect a patient’s desires in regard to PAS would remove an un-
fair burden from those individuals who are forced to assist patients in their suicide,
and would relieve the courts of a number of prosecution cases that are perhaps
unnecessary. Placing the duty on doctors instead, this area of medical law would
be regulated to a much greater extent. Overall, it would gradually make this a safer
route to ending the life of terminally ill patient and one which respects Kantian
ethics.
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