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iLetter from the Editors
 The inaugural issue of the Penn Undergraduate Law Journal marks the culmina-
tion of a year of work and the convergence of a number of competing ideas, all of which 
arose from a desire to provide a unique forum for exceptional undergraduate writers repre-
senting a range of academic disciplines. Welcoming submissions from public and private 
universities alike and publishing biannually, we founded this journal with a view toward 
broadening and enriching undergraduate discourse on topics relating to law or legal sys-
tems. 
 To distinguish our publication, we chose to label ourselves interdisciplinary. Re-
ÀHFWLQJ�3HQQ¶V�HPSKDVLV�RQ�FURVV�GLVFLSOLQDU\�DSSURDFKHV��WKLV�GH¿QLQJ�IHDWXUH�DOORZV�RXU�
editors to evaluate works holistically, not just with an eye toward legal elements. It is, 
PRUHRYHU��RXU�¿UP�EHOLHI�WKDW�DUWLFOHV�ZLWK�VWURQJ�JURXQGLQJ�LQ�D�VSHFL¿F�GLVFLSOLQH�JLYH�
readers fresh perspectives, with varying contexts and underpinnings to frame arguments. 
As a result, our journal looks for Economics and History research papers, Political Science 
and Philosophy theses, not simply articles whose sole and central focus is the law.
 Recent years have seen concerns about saturation in the realm of academic pub-
OLVKLQJ��:H�SUHVVHG�RQ� LQ� WKH�EHOLHI�RXU� MRXUQDO�ZRXOG�EH�¿OOLQJ�DQ�XQWDSSHG�QLFKH� IRU�
undergraduates across the nation. Seeking foremost to publish longer pieces, such as senior 
theses or independent studies, our journal aims to showcase original undergraduate re-
search pertaining to legal issues, both contemporary and historical. Our second objective is 
to feature shorter articles, written in the same spirit, that take original angles on previously 
explored subjects.
 The Penn Undergraduate Law Journal would not have become a reality without 
the warm reception and overwhelming support of Penn faculty. Untold hours of consulta-
WLRQ�KHOSHG�XV�GHYLVH�DQ�HGLWLQJ�V\VWHP��GHOLQHDWH�RXU�REMHFWLYHV��DQG�REYLDWH�GLI¿FXOWLHV��
Additionally, funds from a number of academic departments, especially the Legal Studies 
and Business Ethics Department of The Wharton School, have proven indispensable to the 
realization of our plans. True to its promise of promoting undergraduate initiatives, the uni-
versity and its faculty have provided much needed support, guidance, and encouragement.
 Considerable appreciation also goes to our editors, who worked tirelessly with 
their chosen pieces, our sales associates, who helped raise funds, and our layout editors, 
who designed the journal. We would also like to thank Professor Philip M. Nichols of The 
Wharton School for his unerring guidance and help in securing funding, Professor Alex-
ander Guerrero of the Philosophy Department for his advice and help in formulating an 
editing system, and Professor Phillip Ackerman-Lieberman of Vanderbilt Law School for 
writing the introduction. Our families also deserve high praise for supporting us at every 
milestone.
� ,W�LV�RXU�GLVWLQFW�KRQRU�WR�SUHVHQW�\RX�ZLWK�WKH�¿UVW�LVVXH�RI�WKH�3HQQ�8QGHUJUDGX-
ate Law Journal. We hope this marks the start of a longstanding publication at the Univer-
sity of Pennsylvania. 

Thank you,

         
            Tomas E. Piedrahita             Gautam Narasimhan 

Founders & Editors-in-Chief
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1vi          
INTRODUCTION

STRAYING JUST FAR ENOUGH: THE JEWISH COURTS OF 
MEDIEVAL EGYPT

Phillip I. Ackerman-Lieberman†

___________________

 Having spent a number of years dividing my teaching time between Arts 
& Science and a law school, I have come to appreciate the unique perspective of 
students seeking professional training. Wondering how my law students might put 
to use the information that they draw from readings and classroom discussion has 
inspired me to think carefully about the practice of law. As a medieval Jewish and 
Islamic historian, my law school teaching has subtly shifted the direction of my 
research to focus on actual court practice. At the same time, the time I have spent 
with students who have not yet entered that professional track (that is, generally 
undergraduates interested in social, legal, and economic history) has encouraged 
me to think not only about black-letter law as I did reading classical Jewish and 
Islamic legal sources as a graduate student, but to think broadly about the social 
meaning of what goes on in the court, and about how materials produced by me-
dieval courts may be used fruitfully to tell us something about the relationship 
between Jews and Muslims as a whole. The Penn Undergraduate Law Journal 
gives the second type of students—those who are not yet asking the question of 
“How will I use this in my law practice?”—the opportunity to think about legal 
materials and legal questions in a broad historical and sociological way, and so I 
praise the editors and contributors whose work is featured here for their efforts in 
encouraging us to think expansively about the law and how we might use it. What 
I offer here is the fruit of continued discussion with my students and engagement 
with my sources, attempting to look at the legal records of the Jewish community 
of medieval Egypt in this expansive way, at the nexus of black-letter law and daily 
life—a close reading of court practice designed to place the Jewish court in its 
social and legal context.
 As I have written elsewhere, Rabbanite Jewish courts in medieval Egypt 
produced documents, some of which in their details ran afoul of Jewish law. I have 
described the roots of this phenomenon to be Jewish judges’ reliance on media-
tion as a strategy for the formation and management of commercial agreements 
that would have garnered the support of all of the contracting parties. The courts’ 
usage of mediation would therefore have reduced the likelihood that merchants 
initiating, managing, or terminating their contracts through the courts would seek 

†$VVLVWDQW�3URIHVVRU�RI�/DZ��-HZLVK�6WXGLHV��DQG�$I¿OLDWHG�$VVLVWDQW�3URIHVVRU�RI�,VODPLF�6WXGLHV�DQG�
History, Vanderbilt University.
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to overturn any agreement made therein, particularly through an appeal to Muslim 
FRXUWV��7KH�VSHFL¿F�PHGLDWLRQ�WHFKQLTXH�WKDW�,�KDYH�LGHQWL¿HG�DV�KDYLQJ�EHHQ�XVHG�
by the Rabbanite court may be described as “norm-educating.” In my understand-
ing, norm-educating mediation means that the Jewish elders sitting as the Rabban-
ite court who would eventually come to ratify agreements would have educated 
Jewish merchants as to the content of Jewish law concerning the matter which 
brought those merchants to the court—such as the details describing the structures 
of commercial partnership permitted by Jewish law—even though those elders 
ZRXOG�EH�ZLOOLQJ�LQ�WKH�HQG�WR�UDWLI\�DJUHHPHQWV�ZKLFK�GLG�QRW�QHFHVVDULO\�¿W�WKH�
details of the structures found in the classical compendia of Jewish law. Norm-ed-
ucating mediation contrasts with norm-advocating mediation, a strategy whereby 
mediators require petitioners to structure their agreements within the norms of the 
legal system they ostensibly represent. Had the Rabbanite courts been norm-ad-
vocating, the agreements that came out of the Rabbanite courts would have been 
wedded to the details of Jewish law as the elders of those courts understood them. 
Since litigants often appealed to rabbinic jurists for legal opinions (responsa) that 
they would then bring to the court itself to shore up their position in the litigation, 
the elders of the Rabbanite court would have been familiar with the classical sourc-
es of Jewish law. That is to say, even if the “elders” of the Jewish court were not 
themselves experts in Jewish law, the responsa of these rabbinic jurists would have 
educated them as to the “baseline framework for discussion of disputed issues.”1 In 
WKH�QRUP�DGYRFDWLQJ�IUDPHZRUN��WKLV�EDVHOLQH�GH¿QHV�WKH�UDQJH�RI�RSWLRQV�ZKLFK�
the courts might have permitted; however, in the norm-educating framework, it 
simply becomes the opening volley in a process which may indeed take the liti-
JDQWV�IDU�D¿HOG�DV�WKH\�PRYH�WRZDUGV�D�PXWXDOO\�DFFHSWDEOH�DJUHHPHQW�
� ,Q�WKLV�SDSHU��,�ZLVK�WR�ORRN�DW�WKH�VSHFL¿F�ZD\V�LQ�ZKLFK�WKH�FRPPHUFLDO�
agreements notarized by the Rabbanite court diverge from the classical sources of 
Jewish law, and to see what we might be able to learn from these divergences about 
both commercial practice in medieval Egypt as a whole and the legal environment 
in which the Rabbanite court was situated. In particular, I am interested in explor-
ing the legal and economic pressures that might have motivated Jewish merchants 
to diverge from the baseline of Jewish law in their agreements and Jewish elders 
to give their stamp of approval to these agreements. These pressures may have 
pushed the agreements emerging from the Jewish court in one or another identi-
¿DEOH�GLUHFWLRQ��DQG�VR�E\�ORRNLQJ�DW�WKH�GHWDLOV�RI�WKHVH�DJUHHPHQWV�ZH�PD\�EH�
DEOH�WR�SRLQW�WR�WKH�LQÀXHQFH�RI�RQH�RU�DQRWKHU�VHW�RI�FLUFXPVWDQFHV��)RU�LQVWDQFH��
if the Jewish agreements are found to have substantially accommodated Islamic 
commercial law, we may ascribe this to the opportunities for legal forum-shopping 
on the part of Jewish merchants who had access to Islamic courts. Yet determining 
WKH�QDWXUH�RI�WKDW�LQÀXHQFH�LV�D�WULFN\�EXVLQHVV��DV�,�KDYH�ZULWWHQ�HOVHZKHUH��LI�-HZ-
ish agreements are found to have rejected the structures of Islamic law, we may 

��:DOGPDQ������

nonetheless argue that Jewish merchants’ choices were shaped by the opportunities 
IRU�IRUXP�VKRSSLQJ��LI�RQO\�WR�UHMHFW�SUDFWLFHV�ZKLFK�-HZLVK�PHUFKDQWV�LGHQWL¿HG�
as “Islamic.” Therefore, a detailed discussion comparing commercial agreements 
from the Geniza to the relevant materials from Jewish law and outlining the di-
vergences between these agreements and the sources of Jewish law must precede 
any conjecture as to what legal or economic pressures might have motivated those 
divergences. 
 From the outset, it is important to point out that to the extent that legal 
documents concerning mercantile cooperation from the Geniza provide enough 
detail to compare the structures they describe with the classical compendia of Jew-
ish law, the detail in agreements from the Geniza often corresponds with the stric-
tures of Jewish law. What we might call “ordinary partnership,” a relationship to 
which all partners provide both capital and work, is described in both Geniza doc-
uments and in Jewish legal sources. In the case of the ordinary partnership, Jewish 
ODZ�XQGHUVWDQGV�ERWK�SUR¿WV�DQG�ORVVHV�WR�EH�VKDUHG�E\�WKH�SDUWQHUV��7KH�RUGLQDU\�
partnership differs from the Jewish investment partnership (Hebrew, ҵHVHT), for 
ZKLFK�RQH�RU�PRUH�RI�WKH�LQGLYLGXDOV�SURYLGLQJ�¿QDQFLDO�FDSLWDO�VHUYHV�DV�D�³VL-
lent” partner and does not work; the corresponding Islamic commenda is a special 
case of investment partnership for which the silent partner bears all losses. This 
VLPSOL¿HG�WD[RQRP\�RI�SDUWQHUVKLS²LQFOXGLQJ�RUGLQDU\�SDUWQHUVKLSV��LQYHVWPHQW�
partnerships, and commendas²ZLOO�VXI¿FH�IRU�PXFK�RI�P\�DQDO\VLV��0DQ\�RI�WKH�
ordinary partnerships found in the legal agreements from the Geniza include all 
the salient features understood by Jewish law—particularly, shared investment of 
FDSLWDO�DQG�ZRUN�DQG�¿[HG�GLYLVLRQV�RI�SUR¿WV�DQG�ORVVHV��7KH�*HQL]D�GRHV�UHYHDO�
exceptions to this general tendency—most notably perhaps, a number of partner-
ship agreements for which one or more of the partners invested no capital. 

Yet Geniza records also reveal a number of partnerships for which one 
partner’s investment is minor relative to that of his fellow, but is nonetheless not ze-
ro.2�7KHVH�DJUHHPHQWV�VKRZ�D�MXQLRU�SDUWQHU�WR�KDYH�LQYHVWHG�OHVV�WKDQ�¿YH�SHUFHQW�
of the overall partnership capital. However, such partnership agreements would 
VWLOO�KDYH�EHHQ�¿W�ZLWKLQ�WKH�ERXQGV�RI�-HZLVK�ODZ�DV�GHVFULEHG�E\�0DLPRQLGHV�
and others. As Goitein explains, work partnerships afforded junior colleagues who 
lacked investment capital the opportunity to take advantage of economic oppor-
tunities. We might be led to think, then, that the primary driving force behind the 
appearance of the work partnership was economic. Yet the existence of agreements 
for which one of the partners brought a very small portion (one might say, per-
haps, a “token” proportion) of partnership capital suggests that potential partners 
could pay lip service (at least) to the constructs of Jewish law without weakening 
the role that this sort of partnership might play as an economic substitute for an 
employment agreement. This encourages us to look beyond microeconomics to 
explain why the Geniza does contain work partnerships that do indeed run afoul of 

��&I��(1$�16��������76����-������&��76����-������
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-HZLVK�ODZ��,Q�WKLV�FDVH��WKH�IDFW�WKDW�ণDQDIƯ�ODZ�SHUPLWV�ZRUN�SDUWQHUVKLSV�PD\�EH�
a relevant datum.3�,I��DV�8GRYLWFK�SRLQWV�RXW��ণDQDIƯ�ODZ�LQFRUSRUDWHG�FXVWRPDU\�
practice in the medieval Islamic marketplace, the use of the work partnership mod-
el in a few agreements from the Geniza concerning Jewish merchants4 could point 
to the adoption by Jewish merchants of a more broad-based commercial practice. 
It could also point to an awareness on the part of Jewish merchants or Jewish legal 
DXWKRULWLHV�WKDW�WKH�ZRUN�SDUWQHUVKLS�ZDV�SHUPLWWHG�E\�ণDQDIƯ�ODZ��DQG�WKDW�VXFK�
an agreement might therefore have withstood challenge in an Islamic court. The 
robustness which this would bring to agreements from the Jewish court would 
have eliminated the opportunity for calculating merchants to exploit differences in 
law to their advantage. 
 At times, Jewish merchants seem to have devised their own commercial 
structures or institutions to accommodate Islamic law and/or the practices of the 
broader marketplace, and the Jewish courts seem to have given their stamp of 
approval to these institutions. One such institution is the PXҵƗPDOD, a commercial 
VWUXFWXUH�ZKLFK�,�KDYH�LGHQWL¿HG�HOVHZKHUH�DV�HTXLYDOHQW�WR�WKH�RUGLQDU\�SDUWQHU-
ship but lacking the formal TLQ\DQ which marked ordinary partnerships initiated 
under the auspices of Jewish law.5 In contradistinction to Jewish law, most schools 
of Islamic law do not require the placement of partnership funds in a common purse 
(that is, in Jewish law, the TLQ\DQ) as an act of initiation.6 The PXҵƗPDOD is not dis-
cussed in the narrative works of Jewish law,7 but this structure would have certain-
O\�KHOSHG�PHHW�WKH�HFRQRPLF�QHHGV�RI�-HZLVK�PHUFKDQWV²VSHFL¿FDOO\��WKH�GLI¿-
culty of initiating a partnership through the TLQ\DQ when the parties are physically 
GLVWDQW�IURP�RQH�DQRWKHU��+RZHYHU��LW�LV�GLI¿FXOW�WR�VD\�SUHFLVHO\�ZKLFK�IDFWRUV�OHG�
to the development of the PXҵƗPDOD�among Jewish merchants—the permissive-
ness of Islamic law, the demands of economic competition in the marketplace, or 
Jewish acculturation and awareness of practices common among their non-Jewish 
fellows. But the PXҵƗPDOD� is nonetheless accommodated by documents emerg-
ing from the Jewish court: one such document considers the difference between a 
PXҵƗPDOD and a so-called TLQ\DQ;8 and a number of release documents juxtapose 
the ordinary partnership (Judeo-Arabic, shirka) and the PXҵƗPDOD, releasing part-
ners from relationships which took the form of both of these structures.9 Here, the 

��&I��8GRYLWFK��SS�������
��&I��(1$�16�������,1$�'������
��&I��07�6K6K�����IRU�WKH�UHTXLUHPHQW�RI�WKH�TLQ\DQ at the initiation of ordinary partnerships.
��6KƗ¿ޏƯ�MXULVWV�DQG�,EQ�ণD]P�DORQH�UHTXLUH�WKLV��FI��,EQ�5XVKG��,,������DQG�,EQ�ণD]P��9,,�����
��7KLV�FRPPHUFLDO�VWUXFWXUH�PD\�KDYH�EHHQ�GLVFXVVHG�LQ�6DPXHO�E��ণRIQL¶V�Book of Partnership 
(cf. the table of contents in the Lewin printing), but the relevant portion of this work is not extant at 
present. However, Samuel may not have needed this structure in order to accommodate the position 
of Islamic law vis-a-vis the act of initiation at the start of an ordinary partnership since he did not 
strictly require the TLQ\DQ in any case. (cf. ҵ,ܒܒXU, s.v. “shituf”).
��8/&�25������-������6HH�DOVR�5HVSRQVD�0DLPRQLGHV�����ZKLFK�DOOXGHV�WR�D�PXҵƗPDOD�
��6HH��IRU�H[DPSOH��(1$����������76����-�������DQG�76��������

Jewish court is found acknowledging commercial structures that do not appear in 
Jewish law but would nonetheless have been recognized in Islamic law.
 The work partnership and the PXҵƗPDOD give us but two examples of legal 
accommodation by the Jewish court of structures recognized by Islamic commer-
cial law. Jewish courts’ willingness to notarize agreements following the Islamic 
commenda (an investment partnership for which the silent partner bears all liabil-
ity for losses) instead of the talmudic ҵLVTD�(an investment partnership for which 
liability for losses is shared, though not necessarily equally, by both the silent 
partner and the “managing” or “active” partner) provides us with not only another 
VXFK�H[DPSOH��EXW�RQH�ZKLFK�VHHPV�WR�KDYH�EHHQ�RI�VXI¿FLHQW�SURPLQHQFH�LQ�WKH�
marketplace that it was accommodated not only by the Jewish courts, but was even 
noted (though not necessarily promoted) in contemporary rabbinic responsa. 
� 8S�XQWLO�WKLV�SRLQW��,�KDYH�LGHQWL¿HG�FDVHV�LQ�ZKLFK�WKH�5DEEDQLWH�FRXUW�
seems to have accommodated practices recognizable in the classical sources of Is-
lamic law, which might suggest that the range of outcomes the Rabbanite court was 
ZLOOLQJ�WR�UHFRJQL]H�ZDV�LQÀXHQFHG�E\�OLWLJDQWV¶�DELOLW\�WR�IRUXP�VKRS��:H�PLJKW�
speculate, therefore, that the Jewish court was in fact norm-advocating instead 
of norm-educating, but the scope of those norms to which the norm-advocating 
5DEEDQLWH�FRXUW�ZRXOG�KDYH�UHVWULFWHG�LWVHOI�ZDV�GH¿QHG�QRW�RQO\�E\�-HZLVK�ODZ�
but also by Islamic law. The awareness that Jewish merchants could go elsewhere 
to satisfy their preference for certain types of commercial arrangements—in this 
case, the Islamic commenda—might have encouraged the Rabbanite court to ac-
commodate such arrangements rather than have their constituents go elsewhere.
 If Rabbanite courts saw themselves in direct competition with Muslim 
courts, and if this helped shape the range of outcomes the Rabbanite court might 
KDYH�SHUPLWWHG��ZKDW�LQÀXHQFH�PLJKW�WUDQVDFWLRQV�WDNLQJ�SODFH�RXWVLGH�RI�DQ\�FRXUW�
have had on the outcomes within the Rabbanite court? That is to say, did the Rab-
banite court see itself in competition with Islamic courts alone, or did Jewish el-
ders also feel compelled to tolerate agreements which might otherwise have been 
PDGH�RXWVLGH� WKH�FRXUW� V\VWHP�HQWLUHO\"�/LEVRQ� LGHQWL¿HV�ERWK�0XVOLP�SUDFWLFH�
DQG�,VODPLF�ODZ�DV�KDYLQJ�KDG�DQ�LQÀXHQFH�RQ�ERWK�ORFDO�FXVWRP�DQG�JHRQLF�FXV-
tom,10 and the latter would have helped shape Jewish jurisprudents’ legal opinions 
and therefore have trickled down to the Rabbanite courts. 
 If Goitein is correct that interest-bearing loans were pushed out of the 
court system because neither Jewish nor Muslim courts would ordinarily have giv-
en their approval, with the exception he brings from 1239 proving the rule, then we 
may see the distinction between custom or broad-based practice in the market and 
law at any given point in time to become critically important.  With this in mind, 
the possibility that broad-based market practices made their way into Jewish law 
only indirectly through the prism of Islamic law should be considered. Indeed, in 
KLV�GHVFULSWLRQ�RI�WKH�ÀH[LELOLW\�RI�WKH�JHRQLF�GHFUHH�DOORZLQJ�GHEWV�WR�EH�FROOHFWHG�

���/LEVRQ��S���II�
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from chattel as well as real property, Libson explains that “[t]he geonim, by adopt-
ing the practice of agency and basing it on what was essentially a kind of legal 
¿FWLRQ��JDYH�-HZLVK�ODZ�D�ÀH[LELOLW\�HTXDO�WR�WKDW�RI�0XVOLP�OHJDO�SUDFWLFH�´11 If 
the Rabbanite courts rejected mercantile practices common in the marketplace but 
nevertheless barred by Muslim courts, the Rabbanite courts might push their con-
stituents out of the court system but at least Rabbanite elders could rest easy with 
the knowledge that those constituents would not be seeking recourse in an Islamic 
court. Yet if these Rabbanite elders rejected practices permitted by Muslim courts, 
WKH\�ZRXOG�EH�SODFLQJ�WKHLU�RZQ�SRZHU�DQG�LQÀXHQFH�RYHU�WKH�-HZLVK�FRPPXQLW\�
at great risk as those constituents could simply carry their agreements over to the 
0XVOLP�FRXUWV��-HZLVK�HOGHUV�PD\�KDYH�EHHQ�ÀH[LEOH�LQ�WKHLU�UXOLQJV��EXW�WKH�HYL-
GHQFH�LV�QRW�FOHDU�WKDW�WKH\�ZHUH�PRUH�ÀH[LEOH�WKDQ�WKHLU�0XVOLP�FROOHDJXHV��QRU�
that they pre-empted those colleagues in taking on legal innovations based on the 
custom of the marketplace.
 While Jewish jurisprudents might have been free to reinterpret black-letter 
law and to introduce innovations to respond to economic realities and incorporate 
local custom, it is not clear that local Jewish courts were quite so bold. But the 
dynamics of forum-shopping would certainly have encouraged Rabbanite elders 
to absorb the range of options provided by their Muslim fellows in order to retain 
for themselves the allegiance of their Jewish constituents. The evidence I have 
provided here supports the conjecture that the Rabbanite court was indeed aware 
of these options and did allow them to be incorporated into documents which they 
subsequently notarized. This brings us back to the idea of the Jewish courts as 
norm-educating versus norm-advocating: while a norm-educating court might not 
strictly place constraints on the outcomes of the mediation process, the evidence I 
KDYH�DGGXFHG�KHUH�GRHV�VHHP�WR�¿W�ZLWKLQ�FHUWDLQ�ERXQGV²QDPHO\��WKH�FRPELQD-
tion of outcomes recommended by the classical sources of Jewish law and those 
accepted by the rival Muslim courts. Yet since the latter included some outcomes 
that were themselves strictly outside the bounds of classical Islamic law (not to 
PHQWLRQ�-HZLVK�ODZ���LW�LV�GLI¿FXOW�WR�GHVFULEH�WKH�5DEEDQLWH�FRXUW�DV�KDYLQJ�EHHQ�
norm-advocating. Rather, we may see the Rabbanite court as positioning itself 
somewhere between these two models, eager to encourage Jewish merchants to 
shape their commercial arrangements informed by Jewish law yet also attentive to 
the court’s place vis-à-vis its competitors in the legal sphere.

���/LEVRQ��S����
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I. INTRODUCTION

� ,Q�������PHPEHUV�RI�DQ�$IJKDQ�PLOLWDU\�FRDOLWLRQ�¿JKWLQJ�DJDLQVW�WKH�7DO-
iban captured 21-year-old Yaser Esam Hamdi. It is unclear precisely how or when 
WKH�$IJKDQ�¿JKWHUV�DSSUHKHQGHG�+DPGL��+RZHYHU��WKH�DWWDFNV�RQ�WKH�8QLWHG�6WDWHV�
of September 11th, 2001, and the subsequent involvement of the United States 
military in Afghanistan, somehow led to Hamdi’s transfer into American custody. 
In 2002, the United States brought Hamdi to the naval base at Guantanamo Bay.1 
-DFN�*ROGVPLWK��DQ�DWWRUQH\�IURP�WKH�*HQHUDO�&RXQVHO¶V�2I¿FH�RI�WKH�3HQWDJRQ��
remembers watching Hamdi at Guantanamo and thinking, “It seemed unneces-
sarily extreme to hold a twenty-two year old foot soldier in a remote wing of a 
run-down prison in a tiny cell, isolated from almost all human contact and with no 
access to a lawyer.”2 Hamdi’s father insisted that his son was in Afghanistan car-
rying out humanitarian relief work. However, Michael Mobbs, a Special Advisor 
to the Under Secretary of Defense for Policy, issued a statement accusing Hamdi 
RI�¿JKWLQJ�DORQJVLGH�WKH�7DOLEDQ��-XVWLFH�6DQGUD�'D\�2¶&RQQRU�UHYHDOHG�WKDW�WKH�
so-called Mobbs Declaration was “the sole evidentiary support that the Govern-
ment…provided to the courts for Hamdi’s detention.”3

 The acting commander of the Guantanamo naval base, Colonel Donald 
Woolfolk, reasoned, “the detention program was aimed at holding the suspects not 
for punishment or for trial, but rather for gathering intelligence.”4 Yet when the 
CIA dispatched an expert to assess the situation at Guantanamo that same year, he 
reported, “one-third of the prison camp’s population of more than 600 captives…
had no connection to terrorism whatsoever.”5 A member of the FBI’s counterter-
rorism division put the number even lower, insisting that “there were no more than 
¿IW\�GHWDLQHHV�ZRUWK�KROGLQJ�LQ�*XDQWDQDPR�´6 
 The United States admits that members of its military or law enforcement 
agencies interrogated Hamdi.7 Although there is no public record of the details of 
the interrogation, and indeed Hamdi’s treatment may have been humane, it is in-
disputable that other individuals in similar circumstances did not enjoy such a fate. 
Mohammed al-Qhatani was rumored to have been closely involved with the ter-
rorist attacks of September 11th, 2001, possibly as the mystery 20th hijacker who 
never made it on to one of the planes.8 Al-Qahtani was “allowed four hours of sleep 

��Hamdi v. Rumsfeld, 542 US 507, 587 (2004).
��Jane Mayer, 7KH�'DUN�6LGH��7KH�,QVLGH�6WRU\�RI�KRZ�WKH�:DU�RQ�7HUURU�7XUQHG�LQWR�D�:DU�RQ�
$PHULFDQ�,GHDOV�199 (Doubleday 2008).
��Hamdi, 542 US at 588.
4 Mayer, Dark Side at 199 (cited in Note 2). 
��,G�DW�����
��,G�DW�����
��Hamdi, 542 US at 587.
��&KDUOLH�6DYDJH��:LOOLDP�*ODEHUVRQ��DQG�$QGUHZ�:��/HKUHQ��³&ODVVL¿HG�)LOHV�2IIHU�1HZ�,QVLJKWV�
into Detainees,” (NY Times April 24, 2011), online at http://www.nytimes.com/2011/04/25/world/

a night” for 48 out of 54 days, “forced to strip naked, wear a leash, and perform 
dog tricks…[and] was deprived of the opportunity to use a toilet after having been 
force-fed liquids intravenously.”910 American investigators were ultimately able to 
prove that al-Qahtani was associated with Al Qaeda, but al-Qhatani was involved 
on such a low level that he possessed no useful information.11 An American lawyer 
permitted to meet with al-Qahtani concluded that he had offered false confessions 
in order to avoid prolonged abuse.12

 In some cases, the United States has outsourced the interrogations of terror 
suspects through a procedure called extraordinary rendition. Maher Arar, a Cana-
dian engineer with a degree from McGill University, was taken from his family at 
-).�,QWHUQDWLRQDO�$LUSRUW�DQG�ÀRZQ�WR�6\ULD��$PHULFDQ�RI¿FLDOV�WKHQ�KDQGHG�KLP�
over to their Syrian counterparts, who repeatedly beat and whipped Arar. After 
Arar’s release in 2003, the Canadian government cleared him of any wrongdoing, 
despite the fact that he had signed several false confessions. In fact, the Canadian 
government decided to grant Arar $10.5 million in damages.13 Asked to describe 
his experience, Arar stated that, “Not even animals could withstand it.”14 In a sim-
ilar episode, an Australian citizen named Mamdouh Habib was brought to Egypt, 
where interrogators beat and electrocuted him. Like Arar, Habib was eventually 
released without ever being charged with a crime.15

 Hamdi, like many of the individuals detained at Guantanamo, grew up in 
an Arabic country. What is peculiar about Hamdi is that he was born in Louisiana 
and moved to Saudi Arabia as a child. This information mattered a great deal to 
RI¿FLDOV�RI�WKH�8QLWHG�6WDWHV�JRYHUQPHQW��8SRQ�OHDUQLQJ�WKDW�+DPGL�ZDV�LQ�IDFW�
an American citizen, they transferred him from Guantanamo to naval brigs in Vir-
ginia and ultimately South Carolina.16 This information also mattered a great deal 
to Justice Antonin Scalia. On June 28th, 2004, the Supreme Court handed down 
its decisions in both Rasul v. Bush (2004)17 and Hamdi v. Rumsfeld (2004)18. The 
detainees in Rasul, like Hamdi, were allegedly “captured abroad during hostilities 
between the United States and the Taliban,” before being brought to Guantanamo 
Bay.19 Family members of the detainees insisted that “none of…[them had] ever 

JXDQWDQDPR�¿OHV�OLYHV�LQ��DQ�DPHULFDQ�OLPER�KWPO"KS�����YLVLWHG�'HFHPEHU����������
��,G�
���Mayer, Dark Side at 206-07 (cited in note 2).
���,G�DW��������
���$GDP�=DJRULQ��([FOXVLYH��20th Hijacker Claims That Torture Made Him Lie, (Time March 
3, 2006), online at http://www.time.com/time/nation/article/0,8599,1169322,00.html ( (visited 
December 2, 2012). 
�� Mayer, Dark Side at 129-34 (cited in note 2).
���Mayer, Dark Side at 131 (cited in note 2).
���,G�DW��������
���Hamdi, 542 US at 588.
���Rasul v. Bush, 542 US 466 (2004). 
�� Hamdi v. Rumsfeld, 542 US 507 (2004).
���Rasul v. Bush, 542 US at 554.
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been a combatant against the United States or…[had] ever engaged in any terrorist 
attacks.”20 However, unlike Hamdi, Rasul� GHDOW�ZLWK� WKH� LQGH¿QLWH� GHWHQWLRQ�RI�
foreigners. In Rasul, the Court was asked to consider whether it possessed proper 
jurisdiction to hear suits brought on behalf of “2 Australian citizens and 12 Kuwaiti 
citizens.”21

 Scalia warned in his dissent for Rasul that granting the Supreme Court 
jurisdiction for writs of habeas corpus submitted by Guantanamo detainees “ought 
to be unthinkable,” on account of “a potentially harmful effect upon the Nation’s 
conduct of a war.”22 In his dissent for Hamdi, Scalia declared, “Where the govern-
ment accuses a citizen of waging war against it, our constitutional tradition has 
been to prosecute him in federal court for treason or some other crime.”23 Accord-
LQJ�WR�6FDOLD��$PHULFDQ�FLWL]HQVKLS�SURWHFWHG�+DPGL�IURP�LQGH¿QLWH�GHWHQWLRQ�DW�
Guantanamo Bay, despite the fact that Hamdi had grown up and spent most of his 
life outside the United States. Scalia argued that, “The proposition that the Exec-
XWLYH�ODFNV�LQGH¿QLWH�ZDUWLPH�GHWHQWLRQ�DXWKRULW\�RYHU�FLWL]HQV�LV�FRQVLVWHQW�ZLWK�
the Founders’ general mistrust of military power permanently at the Executive’s 
disposal.”24 In support of this position, Scalia noted that, “No fewer than 10 issues 
of the Federalist were devoted in whole or part to allaying fears of oppression from 
the proposed Constitution’s authorization of standing armies in peacetime.”25 Scal-
LD�WKXV�KDQGHG�GRZQ�RSLQLRQV�RQ�WKH�VDPH�GD\��DUJXLQJ�IRU�WKH�LQGH¿QLWH�GHWHQWLRQ�
of foreigners in Rasul�DQG�DJDLQVW�WKH�LQGH¿QLWH�GHWHQWLRQ�RI�FLWL]HQV�LQ�Hamdi.
� :K\�VKRXOG�FLWL]HQVKLS�EH�WKH�GLIIHUHQFH�EHWZHHQ�D�MXU\�WULDO�DQG�LQGH¿-
nite detention? The Supreme Court ruled in both Rasul and Hamdi that it did have 
jurisdiction over applications for writs of habeas corpus submitted by Guantanamo 
detainees. However, the justices struggled mightily in their efforts to determine the 
FRQVWLWXWLRQDOLW\�RI�LQGH¿QLWH�GHWHQWLRQ�DW�*XDQWDQDPR�%D\��,W�ZDV�QRW�XQWLO�Bou-
mediene v. Bush (2008) that the Court struck down the procedures established for 
Guantanamo detainees as an unconstitutional suspension of habeas corpus.26 These 
cases are one chapter in a long history of Supreme Court decisions concerning the 
punishment of aliens. However, Guantanamo Bay and the War on Terror in general 
are unique because the American government has never exercised this much con-
trol over foreign nationals on such a large scale. Even after the Court’s decision in 
Boumediene, promises from President Barack Obama, and a report published by 
WKH�*RYHUQPHQW�$FFRXQWDELOLW\�2I¿FH�VXSSRUWLQJ�WKH�HQG�RI�LQGH¿QLWH�GHWHQWLRQ��
the United States continues to detain individuals at Guantanamo.27 In a November 

���,G�DW�����
���,G�DW�����
���,G�DW������6FDOLD�GLVVHQWLQJ���
�� Hamdi, 542 US at 615.
���,G�DW�����
���Id.
���Boumediene v. Bush, 553 US 723, 732, 800 (2008). 
���$VVRFLDWHG�3UHVV��Government Report Supports Closing Guantanamo, The New York Times 

2012 letter to the New York Times, former Rear Admiral Donald J. Guter, who at-
tended the trial of Khalid Shaikh Mohammed at Guantanamo, wrote, “as the Navy 
judge advocate general at the Pentagon on 9/11, I want justice. But Guantanamo 
has not provided that justice and has not made us safer.”28

A. The Social Contract and the Constitution

 Social contract theory and the Constitution are closely intertwined. Many 
of the Framers thought of the Constitution as the American social contract.29 The 
term “the People” is used throughout the Constitution and implies that the Fram-
ers, having just renounced their status as members of the British Empire, intended 
for some concept of citizenship or membership to play a role in the Constitution. 
The Constitution, like the social contract, is thought to derive its legitimacy from 
the consent of the people, as opposed to divine right. Conversely, American consti-
tutional law can provide case studies for the actual outcomes of a particular social 
contract. Using constitutional disputes as examples of the issues and concerns in-
volved with social contract theory helps illuminate whether such a theory is useful 
in practice. 
 Social contract theory is particularly relevant to the constitutional ques-
tions involving the punishment of foreigners. Social contract theorists typically 
grant few rights to individuals who are not parties to the social contract. Hobbes,30 
Locke,31 and Rousseau32 all suggest that if individuals bring legitimacy to the gov-
HUQPHQW�WKURXJK�FRQVHQW��WKH\�DUH�MXVWL¿HG�LQ�GHQ\LQJ�WKH�EHQH¿WV�RI�WKDW�VRFLHW\�
to outsiders who have not offered their own consent to the government. If it can be 
shown that the extension of certain rights or protections to foreigners is compatible 
with social contract theory, it is likely that this practice can be reconciled with the 
Constitution. Social contract theory is not dispositive for constitutional interpreta-
tion. However, the centrality of citizenship to social contract theory makes it a suit-
able model for considering the relationship between the Constitution and aliens. 

B. The Need for a General Theory That Addresses the Punishment of Foreigners

 There is a need in both social contract theory and constitutional theory 

(NY Times November 28, 2012), online at http://www.nytimes.com/2012/11/29/us/government-
report-supports-closing-guantanamo-prison.html?_r=0 (visited December 2, 2012).
���'RQDOG�-��*XWHU��No Justice at Guantanamo, NY Times IHT Global Opinion (NY Times Nov 
29, 2012), online at http://www.nytimes.com/2012/11/30/opinion/no-justice-at-guantanamo.html 
(visited Dec 2, 2012).
���0D\QDUG�*DUULVRQ��HG� Collected Works of James Wilson 253 (Liberty 2007).
���7KRPDV�+REEHV�DQG�(GZLQ�0��&XUOH\��Leviathan: With Selected Variants from the Latin Edition 
of 1668 112, 203 (Hackett 1994).
���John Locke, Two Treatises of Government 274 (Cambridge 1988) (Peter Laslett, ed).
���-HDQ�-DFTXHV�5RXVVHDX��Basic Political Writings, 159-60 (Hacket 1987) (D. Cress, ed).
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IRU�D�PRGHO�WKDW�DGGUHVVHV�DOO�SXQLVKPHQW�LQÀLFWHG�E\�WKH�VWDWH�XSRQ�IRUHLJQHUV��
Social contract theory risks becoming hopelessly obsolete without revisiting its 
treatment of aliens. The classic social contract theorists wrote in the context of a 
world that bears little resemblance to the present. Citizens of different nations now 
constantly come into contact with each other, crossing territorial and jurisdictional 
lines at a pace unfathomable to 17th and 18th century theorists. As Joseph Carens 
points out, applications of social contract theory in the present threaten to make, 
“Citizenship…the modern equivalent of feudal privilege — an inherited status,” 
WKDW�DUELWUDULO\�EHDUV�H[WUDRUGLQDU\�VLJQL¿FDQFH�LQ�FHUWDLQ�FLUFXPVWDQFHV�33 Scalia’s 
dissenting opinions in Rasul and Hamdi are evidence of the odd results that social 
contract theory can produce without thoughtful consideration of the relationship 
between aliens and the state.
 The need for such a theory in American constitutional law is even more 
SURQRXQFHG��7KH�VSHFL¿F�SURYLVLRQV�RI�WKH�&RQVWLWXWLRQ�JXDUGLQJ�DJDLQVW�DUELWUDU\�
SRZHU�VXJJHVW�WKDW�SUDFWLFHV�VXFK�DV�H[WUDRUGLQDU\�UHQGLWLRQ�DQG�LQGH¿QLWH�GHWHQ-
tion violate the Constitution. The same logic may apply for certain procedures 
involved with deportation and administrative punishment.34 It may be true that 
the Framers gave little if any thought to the punishment of foreigners, or at the 
very least to the extraterritorial punishment of foreigners. However, it is abundant-
ly clear that the Framers did worry about the arbitrary exercise of power by the 
government over individuals. This opposition to arbitrary power is embodied in 
several sections of the Constitution, such as the Suspension Clause, the prohibition 
against bills of attainder, and several of the amendments in the Bill of Rights. 
 Furthermore, there is evidence that at least some of the Framers did in fact 
give ample consideration to the constitutional issues raised by the punishment of 
non-citizens. While debating the Alien and Sedition Acts, James Madison assert-
ed that, “it does not follow, because aliens are not parties to the Constitution, as 
citizens are parties to it, that…they have no right to its protection.”35 According 
to Madison, the fact that foreigners, unlike citizens, could reasonably expect to 
be deported as a result of wrongdoing meant that the government should be espe-

���-RVHSK�+��&DUHQV��Aliens and Citizens: The Case for Open Borders, 49 The Review of Politics 
251, 252 (1987).
���8QLWHG�6WDWHV�,PPLJUDWLRQ�DQG�&XVWRPV�(QIRUFHPHQW�RI¿FLDOV�GHWDLQ�LPPLJUDQWV�DJDLQVW�
whom there have been no allegations of wrongdoing. (“Immigrants in Solitary,” New York Times, 
April 2, 2013) According to one account, the ICE holds approximately 300 immigrants in solitary 
FRQ¿QHPHQW�HDFK�GD\��HYHQ�WKRXJK�WKH�GHWDLQHHV�DUH�EHLQJ�KHOG�SXUVXDQW�WR�FLYLO�PDWWHUV���,DQ�
Urbina and Catherine Rentz, “Immigrants Held in Solitary Cells, Often for Weeks,” New York 
Times, March 23, 2013) In Magical Urbanism, Mike Davis cites the American Friends Service 
Committee in asserting that, “The US border zone…has become the new ‘DMZ’ where…
‘constitutional and property rights essentially cease to exist.’” Mike Davis, Magical Urbanism at 40 
(Verso 2000).
���-DPHV�0DGLVRQ��Madison’s Report on the Virginia Resolutions, (The Library of Congress 556) 
online at http://memory.loc.gov/ammem/amlaw/lwed.html (visited December 2, 2012).

cially cautious when punishing non-citizens.36 James Wilson even suggested that, 
“when an alien is tried, one half of his jury should be aliens.”37 Both Framers felt 
that certain provisions of the Constitution required equal treatment for citizens and 
foreigners accused of crimes. This does not establish that the Constitution grants 
rights to aliens, but it does prove that the topic is not completely novel in constitu-
tional law.
 The Supreme Court has consistently displayed an unwillingness to de-
mand the same protections for aliens as it does for citizens. Whether the issue has 
EHHQ�LPPLJUDWLRQ��FULPLQDO�LQYHVWLJDWLRQV��RU�KRVWLOH�FRQÀLFW��WKH�&RXUW�KDV�LQWHU-
SUHWHG�WKH�&RQVWLWXWLRQ�WR�H[FOXGH�QRQ�FLWL]HQV�IURP�LPSRUWDQW�EHQH¿WV�VXFK�DV�WKH�
right to a trial. In doing so, the Court has sanctioned the arbitrary and unchecked 
exercise of power. I will argue that, more often than not, justices have arrived at 
WKHVH�GHFLVLRQV�WKURXJK�GH¿FLHQW�UHDVRQLQJ��:LWK�WKH�DGYHQW�RI�WKH�VR�FDOOHG�:DU�
on Terror, the Supreme Court’s jurisprudence surrounding the punishment of for-
eigners should be reexamined now more than ever. 

C. Overview

 In Chapter 1, I will examine the leading approach to the punishment of for-
eigners. This model consists of two parts: preexisting membership and balancing. 
Preexisting membership stipulates that if an individual was not considered a party 
to the social contract before facing punishment, the state is not required to treat 
that individual as it would a citizen. 38 Balancing encourages the state to determine 
its treatment of foreigners on a case-by-case basis.39 Under this approach, the state 
balances the interests of foreigners, the interests of the state, and relevant practical 
considerations. Balancing relies upon the concept of preexisting membership in 
order to justify the dissimilar treatment of aliens and citizens, but does not com-
pletely reject foreigners’ claims to rights.
 In Chapter 2, I will propose an alternate model for understanding the pun-
ishment of foreigners, which I will refer to as implied membership.40 At its most 
basic level, this approach is an articulation of the “Golden Rule,” do unto others 
as you would have others do unto you. However, implied membership takes this 

���,G�DW�����
���*DUULVRQ��Wilson at 1196 (cited in note 27).
���*HUDOG�/��1HXPDQ�GHVFULEHV�D�VLPLODU�DSSURDFK��ZKLFK�KH�UHIHUV�WR�DV�³PHPEHUVKLS�PRGHOV�´�
in Strangers to the Constitution. I have chosen to modify this framework because I hope to show 
that competing models also rely on notions of membership. Gerald L. Neuman, Strangers to the 
Constitution (Princeton 1996). 
���*HUDOG�/��1HXPDQ�UHIHUV�WR�D�VLPLODU�DSSURDFK�DV�³IRUPDOLVP´�RU�³JOREDO�GXH�SURFHVV�´�,�KDYH�
chosen to use the term balancing test because I believe this approach relies on no guiding principle 
RWKHU�WKDQ�ZKDW�D�SDUWLFXODU�VWDWH�GHFLVLRQ�PDNHU�EHOLHYHV�WKH�IDFWV�RI�D�VSHFL¿F�FDVH�GHPDQG��,G��
���*HUDOG�/��1HXPDQ�SURSRVHV�D�VLPLODU�WKHRU\��ZKLFK�KH�FDOOV�³PXWXDOLW\�RI�REOLJDWLRQ�´�,�KDYH�
chosen the label implied membership because I seek to show that criminal defendants are members 
of the society that seeks to punish them. Id.
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principle a step further by proposing that whenever the state seeks to punish an 
individual, that individual acquires citizenship for the duration of the interaction 
with the punishing state. In practice, this means that whenever the government 
seeks to punish an individual, it must treat that individual as if he or she is its own 
citizen. I will argue that when the government disregards this constraint, it acts 
without legitimacy. In each chapter, I will begin by discussing the version of social 
contract theory behind each model, and conclude by examining the history of each 
approach in American constitutional law.

II. CHAPTER 1: PREEXISTING MEMBERSHIP & BALANCING

 The two dominant conceptual frames for the punishment of foreigners in 
constitutional law and social contract theory have their roots in the writings of 
Hobbes and Locke. Under the preexisting membership model, the state faces no 
constraints when it seeks to punish foreigners. The balancing approach encourages 
the state to treat aliens the same as citizens, but allows practical concerns and com-
peting interests to trump this goal. The concepts are two components of a particular 
view of the social contract, which stipulates that citizens are entitled to protection 
from the government in a manner that foreigners are not. In the context of criminal 
law, this approach means that the state can deny procedural rights to foreigners 
while citizens of the punishing state enjoy those same protections. 
 In practice, preexisting membership and balancing amount to successive 
steps in the exclusionary logic of actual consent. Both approaches express a strong 
preference for the rights of citizens. The key difference between the two is that 
preexisting membership focuses on whether a particular individual has consented 
to a scheme of government, while balancing focuses on whether it is convenient 
WR�GHQ\�ULJKWV�WR�DQ�DOLHQ�LQ�D�VSHFL¿F�VLWXDWLRQ��7KH�EDODQFLQJ�DSSURDFK�SUHVXS-
poses a reliance on preexisting membership in order to justify treating foreigners 
differently. This view of foreigners can be traced back to the theories of Hobbes 
and Locke, who ground the legitimacy of the social contract in actual consent, and 
propose that the state may deal as it pleases with individuals who have not consent-
ed to the social contract. 

A. Hobbes and Locke on Preexisting Membership

 Locke’s discussion of crime in both the state of nature and civil society 
highlights the extreme nature of his views on aliens. According to Locke, “in the 
State of Nature, every one has the Executive Power.”41 Individuals are empowered 
to carry out the law of nature themselves and punish offenders accordingly. When 
someone violates the law of nature, “[he] does thereby put himself into a State of 

���/RFNH��Treatises of Government 275 (cited in note 29).

War with him [the victim].”42 In Locke’s view, individuals sever their connections 
with the rest of humanity when they violate the law of nature, and in doing so 
expose themselves to whatever punishment the victim feels is necessary to deter 
repeat offenses. As Locke puts it, 

 In transgressing the Law of Nature, the Offender declares himself 
 to live by another Rule…and so he becomes dangerous to Mankind,
 the  tye,  which  is  to  secure  them  from  injury  and violence broken by  
 him…[and so] every man…may bring such evil upon any one, who  
 hath transgressed that Law, as may make him repent the doing of it,
 and thereby deter him…from doing the like mischief.43 

Locke similarly declares that murderers “may be destroyed as a Lyon or a Tyger, 
or one of those wild Savage Beasts, with whom Men can have no Society nor Se-
curity.”44

 The trouble with the state of nature is that individuals serve as imperfect 
judges and executioners of the law of nature. As Locke observes, “it is unreason-
able for Men to be Judges in their own Cases…[because] Self-love will make 
Men partial to themselves and their friends.”45 Furthermore, “the Law of Nature 
would…be in vain, if there were no body that…had a Power to Execute that Law.”46 
In Locke’s theory, individuals enter the social contract by forfeiting their powers 
of judging and execution. They do this so that the enforcement of laws is both 
fair and certain. Locke thus declares that, “[among] the great and chief end[s]…
of Mens uniting into Commonwealths…[are] an establish’d, settled, known Law, 
received and allowed by common consent…[and] a known and indifferent Judge 
with Authority to determine all differences according to the established Law…
[and] to give it due Execution.”47 
 The mechanism by which individuals come to such an agreement is con-
sent. Locke places a great deal of emphasis on the role of consent in his theory, 
noting that, “the beginning of Politick Society depends on the consent of the Indi-
viduals.”48 Given Locke’s view that in the state of nature the unprovoked exercise 
of power by one person against another initiates a state of war, it makes sense that 
Locke scrutinizes the process by which individuals forfeit much of the power they 
possess outside of civil society. According to Locke,

 Men being…by Nature, all free, equal and independent, no one can be
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 put out of this Estate and subjected to the Political Power of another with-
 out his own Consent. The only way whereby any one devests himself of
 his Natural Liberty, and puts on the bonds of Civil Society is by agreeing
 with other Men to joyn and unite into a Community, for their comfortable, 
 safe, and peaceable living one amongst each other.49 

/RFNH�DFFHSWV�ERWK�H[SOLFLW�DQG�LPSOLFLW�IRUPV�RI�FRQVHQW�DV�VXI¿FLHQW�IRU�PHPEHU-
ship in the social contract. He acknowledges that, “There is a common distinction 
of an express and a tacit consent,” and concludes that, “every Man, that hath any 
Possession, or Enjoyment, of any part of the Dominions of any Government, doth 
thereby give his tacit Consent, and is as far obliged to Obedience to the Laws…
during such Enjoyment, as any one under it.”50 However, Locke restricts his un-
derstanding of consent to actual — as opposed to hypothetical — consent. This is 
implicit from Locke’s stipulation that, “a Child is born a Subject of no Country 
or Government…till he come to Age of Discretion; and then he is…at liberty [to 
choose] what Government he will put himself under.”51 For Locke, individuals 
must be capable of reason, and either actually give their express consent or actu-
ally�JLYH�WKHLU�WDFLW�FRQVHQW�E\�UHFHLYLQJ�FHUWDLQ�EHQH¿WV�IURP�WKH�JRYHUQPHQW�LQ�
order to be considered parties to the social contract.
 Once individuals enter into civil society, Locke allows for radically differ-
ent treatment of citizens and aliens. When citizens of the government face accu-
sations of crime, an impartial judge determines their guilt. If a party to the social 
contract is found to be guilty, then the  “Magistrate, who by being the Magistrate, 
has the common right of punishing put into his hands,” is responsible for the ex-
ecution of the law.52 Non-citizens face a much different fate. According to Locke, 
“the Magistrates of any Community, can[not] punish an Alien of another Country, 
since in reference to him, they can have no more Power, than what every Man 
naturally may have over another.”53 Locke does not mean that governments cannot 
exercise coercive power over aliens. Rather, for Locke, punishment is a phenome-
non that can only exist between the state and individuals who possess preexisting 
PHPEHUVKLS��,Q�/RFNH¶V�YLHZ��IRUHLJQHUV�FDQQRW�EHQH¿W�IURP�DQ�LPSDUWLDO�MXGJH�
or executioner of the law because they have not consented to give up their own 
power of judging and executing natural law. When the state imposes force upon 
foreigners, it does so not as a legitimate governing authority enforcing the law, but 
as an entity in the state of nature executing the law of nature without the constraints 
of civil law. 
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 Hobbes takes an even more dismissive approach to the rights of foreigners 
than Locke does. In contrast to Locke, Hobbes theorizes that individuals in the 
state of nature are constantly at risk of death or injury, and seek to establish civil 
society in order to survive. For Hobbes, there is no law of nature to bind individu-
als in conscience whether or not civil society exists. As a result, Hobbes insists that 
there is no such concept as crime in the state of nature. As Hobbes explains, “where 
the law ceaseth, sin ceaseth…[and] when the sovereign power ceaseth, crime also 
ceaseth.”54 According to Hobbes, there is only “The Right of Nature…the liberty 
each man hath to use his own power…for the preservation of his own nature.”55 
(DFK�SHUVRQ�LQ�WKH�VWDWH�RI�QDWXUH�LV�MXVWL¿HG�LQ�GRLQJ�ZKDWHYHU�KH�FDQ�WR�VXUYLYH�
 Hobbes’s belief that the state of nature is dangerous and anarchic leads 
him to obsess over the importance of consent for the formation of government. 
He insists that individuals must not only enter into an agreement, but also take 
steps to ensure its enforcement. Hobbes declares that, “the question is not of prom-
ises mutual where there is no security of performance on either side…for such 
promises are no covenants.”56 Furthermore, Hobbes requires individuals to divest 
themselves of any and all claims to power when they enter the social contract. In 
Hobbes’s view, 

 The only way to erect such a common power as may be able to defend 
 them from the invasion of foreigners and the injuries of one another…is to
 confer all their power and strength upon one man, or upon one assembly
 of men…and therein to submit their wills, every one to his will, and their 
 judgments, to his judgment…as if every man should say to every man I   
 authorize and give up my right of governing myself to this man, or to this 
 assembly of men.57

Hobbes believes that individuals will voluntarily enter into this type of contract 
in order to escape the state of nature, where suffering and death are inevitable. 
He declares that individuals who do not agree to give up their autonomy in such a 
manner “must now consent…or else justly be destroyed by the rest.”58 Aliens to the 
social contract remain in the state of nature and enjoy absolutely zero protection 
from the sovereign. As Hobbes describes it, “amongst masterless men, there is 
perpetual war…[and] no security.”59

 According to Hobbes, once a community submits its power to a sovereign 
and leaves the state of nature, crime and punishment begin to exist. However, 
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he denies that aliens can be treated according to the law in the same manner as 
FLWL]HQV��+REEHV�GH¿QHV�SXQLVKPHQW�DV��³DQ�HYLO�LQÀLFWHG�E\�SXEOLF�DXWKRULW\�RQ�
him that hath done or omitted that which is judged by the same authority to be a 
transgression of the law.”60 Similar to Locke, Hobbes argues that because the law 
stems from a contract between the sovereign and the people, the law does not apply 
WR�LQWHUDFWLRQV�ZLWK�DOLHQV��$V�+REEHV�H[SODLQV��³KDUP�LQÀLFWHG�XSRQ�RQH�WKDW�LV�D�
declared enemy falls not under the name of punishment, because…they were never 
subject to the law, and therefore cannot transgress it.”61 In Hobbes’s view, the exis-
tence of the state of nature demands that the sovereign should treat all individuals 
who are not subjects as enemies. Hobbes proclaims that, “punishment set down in 
the law are to subjects, not to enemies.”62�:KHQ�WKH�VRYHUHLJQ�LQÀLFWV�KDUP�XSRQ�
aliens, its actions do not count as punishment.
 Hobbes’s insistence that the social contract excludes foreigners from the 
law is most striking in his discussion regarding the punishment of innocent per-
sons. Despite encouraging individuals to bestow virtually unlimited power upon 
the sovereign, Hobbes explicitly denounces the punishment of innocent citizens. 
He declares that, “All punishments of innocent subjects, be they great or little, are 
against the law of nature. For punishment is only for transgressions of the law…
[and] seeing all sovereign power is originally given by the consent of every one of 
the subjects…they should, as long as they are obedient, be protected.”63 Hobbes 
discourages the sovereign from punishing innocent citizens because by conform-
ing to the law, those individuals are holding up their end of the social contract. 
Whether or not aliens have provoked the sovereign or its citizens, there is no con-
tractual relationship between them and the sovereign, and thus no constraints on 
the sovereign’s exercise of its power over them. In a Hobbesian social contract, 
³WKH�LQÀLFWLRQ�RI�ZKDW�HYLO�VRHYHU�RQ�DQ�LQQRFHQW�PDQ�WKDW�LV�QRW�D�VXEMHFW«ZLWK-
out violation of any former covenant, is no breach of the law of nature.”64 Both 
Hobbes and Locke require individuals to enter the social contract through the sub-
PLVVLRQ�RI�DFWXDO�FRQVHQW�LQ�RUGHU�WR�UHFHLYH�WKH�SURWHFWLRQV�DQG�EHQH¿WV�RI�WKH�ODZ��
Both theorists maintain that the state faces no legal constraints when dealing with 
individuals who do not hold preexisting membership in the social contract.

B. Hobbes and Locke on the Balancing Approach

 In practice, some government actors — notably Supreme Court justices 
— have displayed an unwillingness to declare outright that foreigners possess no 
legal standing. They choose instead to focus on whether or not the facts and in-
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terests involved in particular circumstances allow for the state to treat aliens the 
same as citizens. In other words, the question is whether it is convenient to extend 
legal protections to foreigners. This approach also draws from Hobbes and Locke. 
)RU�+REEHV��WKH�LPSRUWDQFH�RI�DYRLGLQJ�D�UHWXUQ�WR�WKH�VWDWH�RI�QDWXUH�MXVWL¿HV�WKH�
balancing approach, which he endorses in all situations, including those when the 
target of government action is a member of the social contract. Locke divides the 
government into legislative and executive branches, and argues for giving the lat-
ter virtually unlimited discretionary power over foreign affairs. 
 As discussed above, Hobbes argues that consent is necessary for the cre-
DWLRQ�RI�JRYHUQPHQW��EXW�LQVXI¿FLHQW�IRU�WKDW�SXUSRVH�ZLWKRXW�D�VWURQJ�HQIRUFHPHQW�
mechanism. According to Hobbes, “there must be some coercive power to compel 
men equally to the performance of their covenants, by the terror of some punish-
PHQW�JUHDWHU�WKDQ�WKH�EHQH¿W�WKH\�H[SHFW�E\�WKH�EUHDFK�RI�WKHLU�FRYHQDQW�´65 Hobbes 
uses the specter of the state of nature to justify an essentially limitless power for 
WKH�VRYHUHLJQ��+H�SURSRVHV�WKDW�WKH�VRYHUHLJQ�VKRXOG�SRVVHV�WKH�DXWKRULW\�WR�LQÀLFW�
harm upon both foreigners and citizens, regardless of what a relevant law might 
GHPDQG��+REEHV�GH¿QHV�SXQLVKPHQW�DV�³DQ�HYLO�LQÀLFWHG�E\�SXEOLF�DXWKRULW\«>LQ�
response to] a transgression of the law.”66 However, he also mentions hostile acts, 
ZKLFK�KH�GHVFULEHV�DV��³HYLO�LQÀLFWHG�E\�SXEOLF�DXWKRULW\�ZLWKRXW�SUHFHGHQW�SXEOLF�
condemnation.”67 Rather than condemn hostile acts as immoral or unjust, Hobbes 
EULHÀ\�QRWHV�WKDW��³WKH�IDFW�IRU�ZKLFK�D�PDQ�LV�SXQLVKHG�RXJKW�¿UVW�WR�EH�MXGJHG�
by public authority to be a transgression of the law.”68 Elsewhere, Hobbes insists 
that, “nothing the sovereign representative can do to a subject, on what pretence 
whatsoever, can properly be called injustice,”69 and that “to those laws which the 
sovereign himself, that is, which the commonwealth maketh, he is not subject.”70 
 In Hobbes’s theory, the sovereign may do whatever is necessary to main-
WDLQ�FLYLO�VRFLHW\��:KHQ�WKH�VRYHUHLJQ�LQÀLFWV�KDUP�XSRQ�FLWL]HQV��WKH�VRYHUHLJQ¶V�
actions are considered punishment if they are carried out pursuant to the law, or a 
hostile act if they are not. In contrast, when the sovereign harms aliens, its actions 
are always considered hostile acts. Hobbes’s understanding of punishment is a 
clear antecedent to the balancing approach. His discussion of innocent subjects re-
veals that consent and preexisting membership are important to his understanding 
of the differences between citizens and foreigners. However, Hobbes’s focus is pri-
marily on which measures are necessary in practice for the sovereign to maintain 
power. 
 Locke also entrusts the government with an enormous amount of discre-
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tionary power, but departs from Hobbes by more clearly distinguishing how the 
exercise of such power differs with respect to foreigners and citizens. Locke subdi-
vides the executive power into the ordinary executive power, which consists of the 
execution of the law, the prerogative power, and the federative power. According 
to Locke, “because the Laws, that are at once, and in a short time made, have a 
constant and lasting force…’tis necessary there should be a Power always in be-
ing, which should see to the Execution of the Laws…And thus the Legislative and 
Executive Power come often to be separated.”71 The prerogative power mostly per-
tains to domestic issues, while the federative power exclusively concerns foreign 
affairs. In Locke’s words, “Prerogative can be nothing but the Peoples permitting 
their Rulers, to do several things of their own free choice, where the Law was si-
lent, and sometimes too against the direct Letter of the Law, for the publick good; 
and their acquiescing in it when so done.”72 The prerogative power thus amounts 
WR�DQ�H[WUDRUGLQDULO\�EURDG�SRZHU�IRU�WKH�H[HFXWLYH�WR�XVH�DV�KH�VHHV�¿W��+RZHYHU��
Locke expects the legislative branch of the government, which he describes as the 
“one Supream Power,” to curb the exercise of prerogative.73 Even though Locke 
expressly concedes that the prerogative power may sometime contravene standing 
law, he refrains from vesting the executive with the supreme authority of the gov-
ernment.
 In contrast, Locke places no constraints upon the exercise of similar power 
RYHU�DOLHQV�WR�WKH�VRFLDO�FRQWUDFW��+H�GH¿QHV�WKH�IHGHUDWLYH�SRZHU�DV��³WKH�3RZHU�
of War and Peace, Leagues and Alliances, and all the Transactions, with all Per-
sons and Communities without the Commonwealth.”74 Locke acknowledges that 
this power may be abused, but expresses no concern for the potential impact on 
foreigners. As Locke explains,

 although this federative power in the well or ill management of it be of 
 great moment to the commonwealth, yet it is much less capable to be
 directed by antecedent, standing, positive, Laws, than the Executive; and 
 so must necessarily be left to the Prudence and Wisdom of those whose
 hands it is in, to be managed for the publick good. For the Laws that con-
 cern Subjects one amongst another, being to direct their actions, may well
 enough precede them. But what is to be done in reference to Foreigners…
 must be left in great part to the Prudence of those who have this Power 
 committed to them.75

,Q�/RFNH¶V�YLHZ��WKH�GLI¿FXOW\�LQYROYHG�LQ�OHJLVODWLQJ�IRU�IRUHLJQ�DIIDLUV�MXVWL¿HV�
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extending fewer protections to foreigners. In some respects, this logic represents a 
surprising departure from Locke’s suspicion towards tyranny and arbitrary power. 
However, Locke is most concerned with consent. As a result, Locke stipulates that 
when the government comes into contact with aliens, it may act in whichever man-
ner it feels is necessary, rather than in accordance with the law.
 Hobbes and Locke demonstrate how the concepts of preexisting member-
VKLS�DQG�EDODQFLQJ�¿W�WRJHWKHU�DQG�ÀRZ�GLUHFWO\�IURP�WKH�ORJLF�RI�WKH�VRFLDO�FRQ-
tract. Both theorists reason that if consent legitimates government, then the author-
ity created by the social contract pertains only to the relationship between citizens 
and the government. Hobbes’s warning, “promises are no covenants,” points to the 
FHQWUDO�MXVWL¿FDWLRQ�IRU�H[FOXGLQJ�IRUHLJQHUV�IURP�WKH�OHJDO�SURWHFWLRQV�WKDW�FLWL]HQV�
enjoy: if individuals who refuse or fail to enter the social contract receive the same 
protections that cooperating individuals enjoy, there is very little incentive to con-
VHQW��7KH�¿UVW�FRQFHSW�LQYROYHG�ZLWK�WKLV�YLHZ�RI�DOLHQV�²�SUHH[LVWLQJ�PHPEHUVKLS�
— stems from the belief that the absence of consent excludes foreigners from the 
protection of the law. From there, Hobbes and Locke both suggest that because 
aliens are outsiders to the social contract, only practical concerns should guide 
the government when it interacts with foreigners. This second concept, balancing, 
encourages the government to deal with aliens on a case-by-case basis, free from 
the constraints inherent in the rule of law. 

C. Contemporary Theorists

 A few theorists have examined the implications of social contract theo-
ry for foreigners in recent years. Joseph Carens and Ryan Pevnick focus on the 
relationship between immigration and the social contract, while Gerald Neuman 
directly addresses the punishment of foreigners in the context of constitutional law. 
The writings of all three represent a shift to a variant of the balancing approach that 
expresses a greater concern for the welfare of aliens than either Locke or Hobbes 
displays, but still allows contingencies to justify the exclusion of foreigners from 
the protection of the law.
 In his discussion of the relationship between the Constitution and foreign-
ers, Gerald Neuman argues against what he refers to as universalism. According to 
Neuman, universalism stipulates that, “constitutional provisions should be inter-
preted as applicable to every person and at every place.”76 Neuman attacks univer-
salism on the grounds that it is impracticable and misrepresents the requirements 
of the Constitution. As Neuman explains, “The individual-rights provisions of the 
Constitution do not purport to state moral duties that are owed by all persons and 
groups; rather they state more exacting requirements that American citizens con-
sidered necessary constraints on the government’s exercise of sovereignty.”77 Neu-
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man is correct to attack universalism as he describes the theory. It does not make 
sense to treat “all human beings on earth…[as] subjects of the American social 
contract.”78 It would be impossible to pass any legislation if its potential effects 
for each individual on the face of the earth needed to be considered. However, 
3HYQLFN��&DUHQV��DQG�1HXPDQ�DOO�SURSRVH�WKHRULHV�WKDW�DUH�LQVXI¿FLHQWO\�XQLYHU-
salist. Each theorist refuses to treat citizens and aliens the same for the purposes 
of punishment, and in doing so reverts to preexisting membership and balancing.
 Ryan Pevnick concedes that actual consent is a somewhat arbitrary basis 
for the social contract, but nevertheless uses a form of actual implicit consent to 
justify the dissimilar treatment of aliens and citizens. According to Pevnick, “states 
are not fully consensual organizations…citizens are born into a particular state 
DQG�GR�QRW�FRQVHQW�WR�LWV�DXWKRULW\«WKH\�VLPSO\�¿QG�WKDW�WKH�VWDWH�LQVLVWV�WKDW�LW�
has legitimate power over them, like it or not.”79 Pevnick concludes that because 
states are not entirely voluntary, citizenship cannot justify an outright rejection of 
the rights of aliens. Pevnick denounces the view that, “considerations of justice are 
inapplicable beyond state borders.”80 
 Pevnick proposes an alternative understanding of the implications of so-
cial contract theory, which he refers to as associative ownership. Pevnick’s theory 
XVHV�DFWXDO�FRQVHQW�WR�MXVWLI\�WKH�OLPLWHG�H[FOXVLRQ�RI�IRUHLJQHUV�IURP�WKH�EHQH¿WV�
and protections of the social contract. As Pevnick explains,

 the associative ownership view insists that the citizenry constitutes an
 association extending through time that comes to have a claim over state 
 institutions as a result of the efforts — from physical labor and tax
 payments to obeying the law — that make such institutions possible. In 
 this sense, the citizenry has a special ownership relationship with state 
 institutions that distinguishes their position from that of foreigners. It is…
 this relationship that underlies or legitimizes claims of sovereignty.81

In Pevnick’s theory, the contributions of citizens justify the exclusion of foreign-
ers. According to Pevnick, “members of the community are in a position to legiti-
mately deny membership to some outsiders because this entitlement amounts to a 
prima facie privilege to do with it, within boundaries, what they wish.”82 Associa-
tive ownership relies upon a concept of actual consent that is quite similar to the 
reasoning used by Locke. Pevnick insists that the actual participation of citizens 
LQ�VRFLHW\�MXVWL¿HV�WKH�H[FOXVLRQ�RI�DOLHQV�IURP�VWDWH�LQVWLWXWLRQV��3HYQLFN�FDXWLRQV�
that there are constraints upon the exercise of power over aliens, reasoning that, 
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“seeing the state as in some sense a collective resource of the citizenry implies 
limits…including responsibilities towards non-owners.”83 However, it is unclear 
how substantial these limits might be. Pevnick limits his discussion to arguing in 
favor of the legitimacy of closed borders.
 Joseph Carens argues in favor of a more universalist view of aliens that 
demands open borders, but nevertheless bears resemblance to the balancing ap-
proach. Carens attacks the narrow understanding of consent that both Hobbes and 
Locke use to support their conclusions regarding the punishment of foreigners. 
According to Carens, “Birthplace and parentage are natural contingencies that are 
‘arbitrary from a moral point of view.’”84 In Carens’s view, Pevnick and Locke 
are incorrect to suggest that implicit consent provides a legitimate basis for dis-
criminating between citizens and aliens. Carens even declares that, “Citizenship 
in Western liberal democracies is the modern equivalent of feudal privilege — an 
inherited status that greatly enhances one’s life chances…[and] is hard to justify 
when one thinks about it closely.”85 He concludes that the arbitrary nature of cit-
izenship generates a need for open borders.86 Carens’s harsh criticism of actual 
consent directly challenges the position that the government may do as it pleases 
with aliens.
 Despite his call for open borders, Carens concedes that the government 
VKRXOG�SRVVHVV�D�JUHDW�GHJUHH�RI�ÀH[LELOLW\�ZKHQ�LW�LQWHUDFWV�ZLWK�IRUHLJQHUV��&D-
rens insists that a policy of open borders does not require that “there is no room 
for distinctions between aliens and citizens.”87 According to Carens, the state is 
MXVWL¿HG�LQ�WUHDWLQJ�FLWL]HQV�DQG�DOLHQV�GLIIHUHQWO\�EHFDXVH��³7KRVH�ZKR�FKRRVH�WR�
cooperate together in the state have special rights and obligations shared by non-
citizens.”88 In this way, Carens treats citizenship as neither completely arbitrary 
nor completely voluntary. He offers a few examples of practical circumstances 
that would justify a restrictive immigration policy. As Carens explains, “National 
security is a crucial form of public order. So, states are clearly entitled to prevent 
the entry of people…whose goal is the overthrow of just institutions.”89 He adds 
that “the sheer size of the potential demand” could also necessitate the exclusion of 
foreigners.90�&DUHQV�GRHV�QRW�SODFH�VSHFL¿F�OLPLWV�RQ�WKH�SRZHU�RI�WKH�VWDWH�ZKHQ�LW�
deals with foreigners. 
 Carens and Pevnick both incorporate a greater sense of empathy for for-
eigners into their theories than Hobbes or Locke does, but it is unclear where they 
stand on the punishment of foreigners. Neither theory requires the state to offer 
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DQ\�EHQH¿WV�RU�SURWHFWLRQV�WR�DOLHQV�DFFXVHG�RI�FULPH��+RZHYHU��3HYQLFN�DQG�&D-
rens both reject the idea that the social contract generates an unlimited power over 
DOLHQV��3HYQLFN�SRLQWV�RXW�WKDW��³WKH�DVVRFLDWLYH�RZQHUVKLS�YLHZ�FRQÀLFWV�ZLWK�WKH�
principle that all those affected by a decision ought to be enfranchised.”91 Presum-
ably, Pevnick feels that associative ownership is consistent with offering something 
less than enfranchisement to foreigners affected by the actions of the state. He does 
QRW�VD\�ZKHWKHU� WKHVH�OHVVHU�EHQH¿WV�ZRXOG�LQFOXGH�SURWHFWLRQV�IRU� WKH�DFFXVHG��
EXW�KLV�UHSHDWHG�ZDUQLQJV�WKDW�DVVRFLDWLYH�RZQHUVKLS�RQO\�MXVWL¿HV�WKH�H[HUFLVH�RI�
power over aliens “within limits” suggests that he might support the extension of 
important legal protections to foreigners. At the same time, his insistence that cit-
izens possess, “prima facie FRQWURO�RU�RZQHUVKLS�RYHU�WKH�EHQH¿WV�DQG�UHVRXUFHV´�
of the government might mean that he would argue against treating citizens and 
aliens the same for the purposes of punishment.92 In similar fashion, Carens argues 
that his approach allows the state to discriminate between citizens and foreigners, 
but only to a certain extent. Both theorists clearly depart from Hobbes and Locke 
by imposing some boundaries on the power of the state over aliens. However, by 
constraining their arguments to the topic of immigration, Carens and Pevnick do 
not provide clear answers to the question of punishment.
 Gerald Neuman takes the positions offered by Carens and Pevnick a step 
further by explicitly arguing that the Constitution requires the equal treatment of 
aliens for the purposes of punishment in most situations. However, Neuman fails 
WR�VXI¿FLHQWO\�GLVWLQJXLVK�KLV�DSSURDFK�IURP�WKH�EDODQFLQJ�PRGHO��)XUWKHUPRUH��
Neuman asserts that providing legal protections to foreigners suspected of wrong-
doing is inconsistent with social contract theory.93 Ultimately, Neuman’s theory 
— like those of Carens and Pevnick — amounts to a version of the balancing ap-
proach that often tips the scales in favor of foreigners.
 Neuman’s approach, which he refers to as mutuality of obligation, stipu-
lates that when the government seeks to impose punishment upon an individual, it 
must acknowledge coordinate obligations upon itself. As Neuman explains, “the 
mutuality of obligation approach affords the express protections of fundamental 
law, to the extent that their terms permit, as a condition for subjecting a person to 
the nation’s law.”94 However, just as Carens is quick to place conditions upon his 
support for open borders, Neuman cautions that his theory is contextually depen-

���3HYQLFN��,PPLJUDWLRQ�DQG�&RQVWUDLQWV at 47 (cited in note 77).
�� Pevnick, ,PPLJUDWLRQ�DQG�&RQVWUDLQWV at 47 (cited in note 77).
���1HXPDQ�DUJXHV�WKDW�KLV�PXWXDOLW\�RI�REOLJDWLRQ�DSSURDFK�LV�FRQVLVWHQW�ZLWK�WKH�&RQVWLWXWLRQ��EXW�
not social contract theory. In Neuman’s view, social contract necessarily leads to either preexisting 
membership or universalism. Neuman describes preexisting membership as the view that, 
³EHQH¿FLDULHV�KDYH�ULJKWV�EDVHG�LQ�WKH�>VRFLDO@�FRQWUDFW«>DQG@�QRQEHQH¿FLDULHV�DUH�UHOHJDWHG�WR�
whatever right they may have independent.” Neuman, Strangers at 6 (cited in note 36). He argues 
that universalism is a variant of preexisting membership that treats, “all human beings on earth…
[as] subjects of the American social contract.” Id at 109-10.
���,G�DW�����

dent. According to Neuman, “The mutuality of obligation approach respects the 
written Constitution by making all the rights it contains presumptively applica-
ble…but leaves room for textual references or other inputs to rebut the presump-
tion.”95 Neuman offers very little guidance as to when and how the government can 
overcome the mutuality presumption. His approach leaves the door open for the 
dissimilar treatment of foreigners in extraordinary circumstances.
 Similar to Carens and Pevnick, Neuman rejects the view that aliens have 
little or no claims to legal rights and protections. Neuman criticizes the preexisting 
membership approach for endorsing the view that, “there are no constitutional 
limits to the content of the laws to which…[aliens] may be subjected.”96 In similar 
fashion, he attacks the balancing model for its susceptibility for abuse.97 Neuman 
describes his formulation of the balancing model, which he refers to as global due 
process, as “a brand of harmless universalism…[which treats] rights as potentially 
applicable worldwide, and then permit[s] them to be outweighed by countervailing 
government interests through a balancing process.”98 Neuman insists that the mu-
tuality of obligation approach is a marked improvement upon global due process. 
However, his explanation of the mutuality model makes it seem as if the shift is 
less substantive than he claims. 
 Neuman introduces the idea that the government can have obligations 
towards foreigners. However, both the balancing and mutuality approaches are 
conditioned by an understanding that they do not apply in certain circumstances. 
Implicit in Neuman’s discussion of the mutuality of obligation approach is that 
the government may not overcome the presumptive rights of citizens in the same 
manner that it might for aliens.  Neuman, Carens, and Pevnick thus all display a 
high level of concern for the welfare of foreigners, but nevertheless insist that the 
government is not obligated to punish aliens in the same manner as citizens. All 
WKUHH�WKHRULVWV�UHSUHVHQW�D�VLJQL¿FDQW�GHSDUWXUH�IURP�+REEHV�DQG�/RFNH��+RZHYHU��
they seem unable to let go of the idea that individuals who consent to the authority 
of the government are entitled to protection from that authority to a greater extent 
than individuals who have not consented. 

D. Criticism of Preexisting Membership and Balancing

 At the root of the problems brought about by the preexisting membership 
and balancing approaches is a belief that actual consent is an acceptable basis 
for understanding the legitimacy of government. In theory, actual consent should 
provide a strong rationale for the authority of the government. However, actual 
consent is something of a myth in practice. Proponents of the view that political 
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OHJLWLPDF\�LV�JURXQGHG�LQ�DFWXDO�FRQVHQW�PLVWDNHQO\�FRQÀDWH�WKHRU\�DQG�SUDFWLFH�
and end up ascribing authority to institutions that merely appear to be grounded 
in actual consent. As a result, arbitrary and extreme policies are accepted as legit-
imate, even though actual consent is absent. By claiming that the social contract 
as grounded in actual consent even when it cannot be, the government is able to 
XVH�FLWL]HQVKLS�WR�MXVWLI\�SROLFLHV�WKDW�LQ�SUDFWLFH�FDQQRW�EH�MXVWL¿HG�E\�UHIHUHQFH�
to actual consent. Theorists who support the actual consent view of the social con-
tract, but oppose the unrestrained exercise of power over foreigners often turn to 
the balancing approach. However, the balancing model can barely be considered 
an improvement upon preexisting membership. The balancing approach collapses 
EDFN�LQWR�SUHH[LVWLQJ�PHPEHUVKLS�LQ�GLI¿FXOW�FDVHV��DQG�OHDGV�WR�WKH�VDPH�UHVXOWV��
 Randy Barnett successfully proves that actual consent is not a suitable 
model for understanding the legitimacy of the United States Constitution. Bar-
QHWW¶V�GLVFXVVLRQ�LV�VSHFL¿F�WR�WKH�8QLWHG�6WDWHV��EXW�FDQ�HDVLO\�EH�DSSOLHG�WR�RWKHU�
countries where actual consent is commonly thought to be the foundation of polit-
ical legitimacy.99 Barnett begins by declaring that, “A lawmaking system is legit-
imate…if it creates commands that citizens have a duty to obey.”100 He concedes 
that actual consent can potentially serve as the foundation for legitimacy, but in-
sists that, “Anything less than unanimous consent simply cannot bind nonconsent-
ing persons.”101 Barnett rejects claims that actual consent gives the Constitution its 
authority, and expresses doubt that it can serve as a workable source of legitimacy 
for any society. As Barnett explains, “genuine [unanimous] consent, were it to 
exist, could give rise duty of obedience…[but] the conditions necessary for ‘We 
the People’ actually to consent to anything like the Constitution or amendments 
thereto have never existed and could never exist.”102 
 Locke attempts to overcome the problem of unanimous consent by argu-
LQJ�WKDW�WDFLW�FRQVHQW�VXI¿FHV�IRU�PHPEHUVKLS�LQ�WKH�VRFLDO�FRQWUDFW��<HW�DV�%DUQHWW�
demonstrates, both forms of actual consent — explicit and tacit — fail to serve as 
SHUVXDVLYH�DFFRXQWV�RI�SROLWLFDO� OHJLWLPDF\��%DUQHWW�¿UVW�H[DPLQHV� WKH�DUJXPHQW�
WKDW��³E\�XVLQJ�D�YRWH�WR�WU\�DQG�LQÀXHQFH�WKH�RXWFRPH�>RI�DQ�HOHFWLRQ@«D�SHUVRQ�
[has] chosen to participate in the process…[and] this choice necessarily entail[s]…
consent to abide by the outcome.”103 It may be that the act of voting serves as the 
vehicle by which individuals consent to the social contract. Ryan Pevnick includes 
voting as an important part of associative ownership. However, voting does not in 
any way indicate that an individual consents to the terms of the social contract. As 
Barnett explains, “voters…could…be voting simply to minimize the threat to their 

���0\�GLVFXVVLRQ�RI�5DQG\�%DUQHWW¶V�FULWLTXH�RI�FRQVHQW�LV�ERUURZHG�LQ�SDUW�IURP�D�SDSHU�,�ZURWH�
for Professor Steve Calabresi’s seminar, Constitutional Theory.
����5DQG\�%DUQHWW��Restoring the Lost Constitution 12 (Princeton 2005).
����,G�DW����
����%DUQHWW��Lost Constitution 14 (cited in note 98)..
����,G�DW����

interests posed by the lawmaking process…[and so] the simple act of voting does 
not tell us whether the voter consents.”104

 Barnett moves next to reject claims that residency or oaths of allegiance 
amount to actual consent.  Barnett argues that, “If the reason for taking an oath is to 
JLYH�WKH�ODZPDNHUV�DXWKRULW\�E\�RXU�FRQVHQW��WKHQ�XQOHVV�WKH\�¿UVW�KDYH�DXWKRULW\��
they cannot demand we take an oath…[and] the problem with inferring consent 
from refusal to leave the country is that it presupposes that those who demand 
you leave already have authority over you.”105�0DQ\�RI�WKH�VSHFL¿F�DFWV�WKDW�DUH�
commonly thought of as indications of actual consent do not provide a solid foun-
dation for the legitimacy of government. Locke and Hobbes envision individuals 
YROXQWDULO\�VDFUL¿FLQJ�JUHDW�DPRXQWV�RI�SRZHU�LQ�H[FKDQJH�IRU�PHPEHUVKLS�LQ�WKH�
social contract. This transfer of power is clear in theory, but it is not a realistic ex-
pectation in practice.
 A potential counterargument to Barnett’s rejection of actual consent is that 
LQGLYLGXDOV�RIIHU�WKHLU�FRQVHQW�ZKHQHYHU�WKH\�DFFHSW�EHQH¿WV�IURP�WKH�JRYHUQPHQW��
This approach, which I will refer to as fair play, is an outgrowth of Locke’s tacit 
consent. Carens and Pevnick both rely upon fair play to a certain extent in order 
to explain why a special relationship between citizens and the government might 
justify the dissimilar treatment of foreigners. Fair play amounts to a variant of 
actual consent that allows a certain level of participation in society to substitute 
IRU�DQ�DI¿UPDWLYH�DFW�RI�FRQVHQW��%\�SDUWLFLSDWLQJ�LQ�VRFLHW\��LQGLYLGXDOV�LQHYLWDEO\�
UHFHLYH�EHQH¿WV� IURP� WKH�JRYHUQPHQW� VXFK�DV� LQIUDVWUXFWXUH��6LPLODU� WR�/RFNH¶V�
conception of consent, individuals are still required to actually do something prior 
to becoming the target of state action in order to receive the same protections as 
citizens. Fair play, like actual consent, is a poor descriptive model and does not 
justify the dissimilar administration of punishment.
 Randy Barnett provides a compelling rebuttable to fair play. As Barnett 
H[SODLQV��³RQH� LV� >QRW@�REOLJDWHG� WR�SD\� IRU�DOO�XQVROLFLWHG�EHQH¿WV�RQH� UHFHLYHV�
IURP� RWKHUV«EHFDXVH� WKH� NLQGV� RI� EHQH¿WV� VXSSRVHGO\� UHFHLYHG� IURP� D� OHJDO�
V\VWHP�²�WKH�EHQH¿W�RI�VRFLDO�FRRSHUDWLRQ��IRU�H[DPSOH�²�DUH�EHQH¿WV�WKDW�RQH�
cannot refuse no matter how much one wants to.”106 Furthermore, if individuals 
ZHUH�DEOH�WR�VHOHFWLYHO\�GHFLGH�ZKLFK�JRYHUQPHQW�EHQH¿WV�WR�UHFHLYH�DQG�SD\�IRU��
collective action would be impossible.107 The very essence of the social contract 
is rooted in a demand for collective action. Barnett concedes that, “There may be 
some merit to this suggestion…[that] using an item that you know has been sent to 
you with the expectation of repayment may indicate a consent to pay.”108 However, 
the products of the social contract are more often than not the types of goods that 
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cannot be thought of in such a way. The exchange of power for protection makes 
sense in theory, but simply does not provide an accurate description of the real 
ZRUOG��)LQDOO\��%DUQHWW� FULWLFL]HV� WKH� UHFHLSW� RI� EHQH¿WV� DUJXPHQW� IRU� WRR� HDVLO\�
justifying extreme results. As Barnett explains, “a slaveholder [could] claim, and 
RIWHQ�DFFXUDWHO\��WKDW�KH�ZDV«SURYLGLQJ�KLV�VODYHV�ZLWK�YLWDO�EHQH¿WV�´109 In this 
way, fair play can be shown to tolerate slavery even when actual consent is clearly 
absent. 
 Actual consent is also problematic because it can lead to the exclusion 
of outsiders in general, as opposed to only foreigners. Pamela Mason illustrates 
ZK\�DFWXDO�FRQVHQW�LV�GLI¿FXOW�WR�UHFRQFLOH�ZLWK�SOXUDOLVP��$FFRUGLQJ�WR�0DVRQ��
reliance on actual consent for legitimacy makes it easy to restrict the group for 
which the social contract restrains the power of the government. Quoting Michael 
Lessnoff, Mason refers to the view that, “legitimacy of the social contract…de-
pend[s] on…how it was actually established” as the foundational social contract.110 
In this frame, “Knowing who is a party to the social contract and who is not…
becomes tremendously important in establishing the nature and limits of govern-
ment authority.”111 The ambiguity surrounding precisely who is a member of the 
foundational contract allows government actors to selectively draw from history in 
order to justify the exclusion of particular groups or individuals. As Mason reveals, 

 social contract theory…[was] used to deny constitutional rights to… [a] 
 category of persons…in Dred Scott…The Dred Scott majority… makes 
 much of the voluntary character of membership… Neither Dred Scott nor 
 any ‘one of that race had ever migrated to the United States voluntarily’; it 
 was thereby clear that the Constitution was ‘not intended to confer on 
 them or their posterity the blessings of liberty.’112

In countries such as the United States, where actual consent is historically inaccu-
rate and pluralism is a historical fact, the government can point to actual consent 
in order to justify the exercise of unrestrained power over groups that are found to 
be outside the foundational social contract. As Mason explains, “if the absolute, 
uncontrolled, and unlimited sovereignty of ‘the people’ is fully embodied in the 
state…the foundational social contract may remove all limits to power of the gov-
ernment.”113� ,W� LV�QRW�GLI¿FXOW� WR�FRQFOXGH�WKDW�³WKH�IRXQGDWLRQDO�VRFLDO�FRQWUDFW��
with its exclusionary idea of membership…and ambiguous endorsement of unlim-
ited government power, is a poor foundation for a pluralist society.”114

����,G�DW����
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 Fortunately, outright support for the preexisting membership approach 
in American constitutional law has receded. However, preexisting membership 
lives on under the guise of the balancing approach. As mentioned above, Neuman 
describes a model similar to balancing as, “a brand of harmless universalism…
[which treats] rights as potentially applicable worldwide, and then permit[s] them 
to be outweighed by countervailing government interests through a balancing pro-
cess.”115 However, Neuman is wrong to compare balancing with universalism. The 
balancing approach is merely preexisting membership with the caveat that aliens 
PD\�HQMR\�WKH�EHQH¿WV�RI�WKH�VRFLDO�FRQWUDFW�ZKHQ�WKH�JRYHUQPHQW�IHHOV�WKDW�LW�LV�
convenient for them to do so. Advocates of the balancing approach still seek to 
treat citizens and aliens differently for the purposes of punishment. These theo-
rists — either implicitly or explicitly — argue that when security is at stake, it 
becomes okay to fall back on the preexisting membership approach. The balancing 
approach is thus every bit as reliant on actual consent as the preexisting member-
VKLS�DSSURDFK�� ,WV�ÀDZV�DUH�HYHU\�ELW�DV�VHULRXV��KLVWRULFDOO\�� WKH�SXQLVKPHQW�RI�
foreigners only becomes a concern when security is at stake.

E. The Chinese Exclusion Act

� 7KH� 6XSUHPH� &RXUW� ¿UVW� UHOLHG� XSRQ� WKH� SUHH[LVWLQJ� PHPEHUVKLS� DQG�
balancing approaches to support the dissimilar treatment of foreigners in cases 
regarding the exclusion and expulsion of Chinese citizens. In both Chae Chan 
Ping v. United States (1889)116 and Fong Yue Ting v. United States (1893)117, the 
Supreme Court ruled that inherent sovereign power authorizes the government 
to expel and exclude aliens for any reason. The Court was careful to suggest that 
the Constitution still constrains the government in other sorts of interactions with 
aliens within the territorial boundaries of the United States. However, the cases 
sanction an unlimited power of expulsion, and imply that once foreigners are out-
side the territory of the United States, there are no restrictions on the power of the 
government. 
 In Chae Chan Ping, the Supreme Court made it abundantly clear that it had 
no qualms with an absolute power of expulsion. Mr. Ping traveled to the United 
States in 1875 in search of work. In 1882, Congress passed the infamous Chinese 
Exclusion Act, which imposed burdensome restrictions upon the immigration of 
Chinese citizens. Two years later, Congress amended the Chinese Exclusion Act to 
PDNH�LW�HYHQ�PRUH�GLI¿FXOW�IRU�&KLQHVH�FLWL]HQV�WR�HQWHU�WKH�FRXQWU\��,Q�������DIWHU�
ZRUNLQJ�LQ�WKH�8QLWHG�6WDWHV�IRU�RYHU�D�GHFDGH��&KDH�&KDQ�3LQJ�GHFLGHG�WR�EULHÀ\�
UHWXUQ�WR�&KLQD��%HIRUH�OHDYLQJ�WKH�FRXQWU\��3LQJ�ZDV�FDUHIXO�WR�REWDLQ�D�FHUWL¿FDWH�
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for return in accordance with the amended Chinese Exclusion Act. One month be-
fore Ping returned in the fall of 1888, Congress passed an act prohibiting the return 
of Chinese citizens who had spent time in the United States and subsequently left. 
When Ping arrived in San Francisco in October, 1888 he was denied entry to the 
country and arrested aboard his ship.118

 Justice Field’s majority opinion for Chae Chan Ping endorsed a view of 
sovereignty similar to those promoted by Hobbes and Locke. According to Field, 
“The power of exclusion of foreigners…[is] an incident of sovereignty belonging 
to the government of the United States…[to be used] any time when, in the judg-
ment of the government, the interests of the country require it, [and which] cannot 
be granted away or restrained on behalf of anyone.”119 Rather than carrying out a 
detailed exegesis of the Constitution, Field argued that the power to expel is inher-
ent in the sovereignty of all nations. In Field’s mind, Chinese citizens such as Ping 
“remained strangers,” and could therefore be expelled at any time despite the fact 
that one of the pieces of legislation amending the Chinese Exclusion Act indicated 
WKDW�WKH\�FRXOG�REWDLQ�FHUWL¿FDWHV�DXWKRUL]LQJ�WKHLU�UHWXUQ�120 
 A few years later, Justice Gray introduced a territorial distinction to the in-
herent sovereign power invoked in Chae Chan Ping. Gray’s decision in Fong Yue 
Ting creates an authority that resembles Locke’s federative power. The case cen-
ters around three Chinese citizens who were arrested and subsequently expelled 
IURP�WKH�FRXQWU\�IRU�IDLOLQJ�WR�SRVVHVV�FHUWL¿FDWHV�RI�UHVLGHQFH��2QH�RI�WKH�WKUHH�
PHQ�KDG�DSSOLHG�IRU�D�FHUWL¿FDWH��EXW�KLV�UHTXHVW�ZDV�GHQLHG�RQ�WKH�JURXQGV�WKDW��
³WKH�ZLWQHVVHV�ZKRP�KH�SURGXFHG�WR�SURYH�WKDW�KH�ZDV�HQWLWOHG�WR�WKH�FHUWL¿FDWH�
were persons of the Chinese race, and not credible witnesses.”121 In denying the 
writs of habeas corpus submitted by the three men, Justice Gray relied upon the 
same inherent sovereign power rationale used in Chae Chan Ping. Gray declared 
in no uncertain terms that “The right to exclude or expel…any class of aliens, 
absolutely or upon certain conditions, in war or in peace…[is] an inherent and 
inalienable right of every sovereign and independent nation, [and is] essential to 
its safety.”122 Gray’s characterization of the power to exclude or expel as absolute 
and necessary for the safety of the country is distinctly Hobbesian. However, he 
narrowed his opinion, explaining,

 Chinese laborers…like all other aliens residing in the United States…are 
 entitled so long as they are permitted by the Government of the United 
 States to remain in the country, to the safeguards of the Constitution, and
 to the protection of the laws… But they continue to be aliens…and there-

����Chae Chan Ping, 130 US at 581-83.
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 fore remain subject to the power of Congress to expel them or to order 
 them to be removed or deported from the country whenever, in its judg-
 ment, their removal is necessary or expedient for the public interest.123

In Gray’s view, the Constitution protects aliens whenever they are physically with-
in the territorial boundaries of the United States. However, this protection is most-
ly an illusion since Congress can at any time expel aliens, at which point they cease 
WR�HQMR\�WKH�EHQH¿WV�DQG�SURWHFWLRQV�RI�WKH�&RQVWLWXWLRQ��
 Justice Gray’s opinion in Fong Yue Ting incorporates both the preexisting 
membership and balancing approaches. Gray relies upon a notion of preexisting 
membership to justify the exclusion of aliens, but concedes that the Constitution 
protects foreigners until Congress deems that it is “necessary or expedient” to ex-
pel them. Although Chae Chan Ping and Fong Yue Ting focus on the constitution-
ality of exclusion and expulsion, they set the stage for later opinions concerning 
the punishment of foreigners in general. 

F. 7KH�,QVXODU�&DVHV

 The balancing approach makes its next appearance in American constitu-
tional law amidst the aftermath of the Spanish-American War. Confronted with the 
peculiar question of whether and how the Constitution constrains the government 
when it acts in occupied or conquered territories, the Supreme Court ceded a star-
WOLQJ�DPRXQW�RI�ÀH[LELOLW\�WR�WKH�SROLWLFDO�EUDQFKHV��7KURXJK�ZKDW�DUH�QRZ�NQRZQ�
as 7KH�,QVXODU�&DVHV, the Supreme Court fashioned a doctrine that would serve as 
an important precedent for employing the balancing approach in cases concerning 
the punishment of foreigners. In the words of Gary Lawson and Guy Seidman, 
“The doctrine…that emerged from 7KH�,QVXODU�&DVHV�is transparently an invention 
designed to facilitate the felt needs of a particular moment in American history.”124

 7KH�,QVXODU�&DVHV�begin with the question of whether the constitutional re-
quirement of uniform tariffs applies to territories acquired through war. In Downes 
v. Bidwell (1901), the Court was asked to determine whether the government could 
impose a 15% tariff on goods imported from Puerto Rico. 125 S.B. Downes & Co. 
sought to reclaim duties it paid under protest for oranges that it had imported from 
Puerto Rico to New York in November, 1900. Earlier in the year, Congress had 
passed the Foraker Act, which set up a temporary civil government for Puerto 
Rico.126 As Lawson and Seidman explain, “if Puerto Rico is part of the United 
States for the purposes of this uniformity provision, then goods traveling between 
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Puerto Rico and any of the states…cannot be subject to duty.”127 However, Justice 
Brown went to great lengths to avoid this conclusion. According to Brown, “The 
13th Amendment to the Constitution, prohibiting slavery and involuntary servitude 
µZLWKLQ�WKH�8QLWHG�6WDWHV��RU�LQ�DQ\�SODFH�VXEMHFW�WR�WKHLU�MXULVGLFWLRQ�¶�LV���VLJQL¿-
cant as showing that there may be places under the jurisdiction of the United States 
that are not part of the Union.”128 Brown argued that Puerto Rico was such a place. 
In Brown’s view, “the Constitution is applicable to territories acquired by purchase 
or conquest, only when and so far as Congress shall so direct.”129 The Uniformity 
Clause did not apply to Puerto Rico because Congress had not expressly directed 
the clause to apply to Puerto Rico. In his holding, Brown offered the bizarre state-
ment that, “while in an international sense Porto Rico was not a foreign country, 
since it was subject to the sovereignty of and was owned by the United States, it 
was foreign to the United States in a domestic sense.”130 Brown cited Fong Yue 
Ting in order to reassure critics of his opinion that it would not leave aliens, “sub-
ject to the merely arbitrary control of Congress.”131 However, Brown declined to 
specify how his opinion left the residents of Puerto Rico with meaningful protec-
tion from the power of the government.
 While Downes v. Bidwell only dealt with the constitutionality of tariffs, 
its implications for individual rights were soon realized in Balzac v. Porto Rico 
(1922).132 Jesus Balzac was a Puerto Rican editor against whom two criminal pros-
ecutions for libel were brought. The Code of Criminal Procedure in effect at the 
time for Puerto Rico allowed for jury trials in felony cases, but not for misdemean-
RUV��/LEHO�ZDV�FODVVL¿HG�DV�D�PLVGHPHDQRU��DQG�VR�WKH�JRYHUQPHQW�RI�3XHUWR�5LFR�
sought to prosecute Balzac without a jury trial.133 However, Congress had recently 
passed the Jones Act, which extended United States citizenship to residents of 
Puerto Rico.134 Balzac challenged the government’s prosecution on the grounds 
that, as an American citizen, he was entitled to a jury trial under the Sixth Amend-
ment.135 Chief Justice Taft decided in favor of the government, reasoning that, “It 
is locality that is determinative of the application of the Constitution.”136 In Taft’s 
view, the Bill of Rights did not guarantee a right to trial by jury in criminal cases in 
Puerto Rico because Congress had not formally incorporated Puerto Rico as part of 
the United States.137 Curiously, Taft noted that some provisions of the Bill of Rights 
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might still apply in Puerto Rico. According to Taft, rights that are “fundamental,” 
and which would not disturb, “the orderly administration of justice” always carry 
force in territories.138 The right to a jury trial did not meet this description because 
“The jury system postulates a conscious duty of participation in the machinery of 
justice which it is hard for people not brought up in fundamentally popular govern-
ment at once to acquire.”139 In this way, Taft used the balancing approach to expand 
the territorial doctrine of Downes and apply it to the Sixth Amendment. 

G. :RUOG�:DU�,,

 The advent of World War II brought the punishment of aliens to the fore-
front of constitutional law. Drawing from the precedents set by 7KH�,QVXODU�&DVHV�
and the Chinese Exclusion Act, the Supreme Court consistently came out in favor 
of the government, at the expense of foreigners. The World War II cases dealing 
with the punishment of foreigners are clear examples of the preexisting member-
VKLS�DQG�EDODQFLQJ�DSSURDFKHV��7KH�ÀH[LELOLW\�WKDW�WKH�&RXUW�FHGHG�WR�WKH�JRYHUQ-
ment would ultimately lay the groundwork for the government’s use of Guantana-
mo Bay during the War on Terror.
 In Ex Parte Quirin (1942), the Court was asked to rule on the constitu-
tionality of military tribunals used to try German saboteurs captured on American 
soil.140 The Germans had traveled from Europe to the United States by submarine 
and sought to detonate explosives at strategic American facilities. However, upon 
landing at two different sites along the East Coast, all three men were apprehended 
by the FBI. One of the saboteurs claimed that he possessed American citizenship, 
but the Court agreed with the government’s claim that by joining the German mil-
itary, he had “renounced or abandoned his United States citizenship.141 The three 
Germans argued that, “the President…[was] without any…authority to order…
[that they] be tried by military tribunal…[and that] in consequence, they...[were] 
entitled to [the protection of] the Fifth and Sixth Amendments.”142 The language of 
these amendments refers to “person[s]” and “the accused,” as opposed to citizens. 
However, as Justice Jackson pointed out in his majority opinion, “By the Articles 
of War…Congress…explicitly provided…that military tribunals shall have juris-
diction to try offenders…against the law of war.”143 The Articles of War created a 
distinction between, “Lawful combatants,” who are entitled to the protections of 
relevant laws of war and Constitutional provisions, and “unlawful combatants…
[who] are subject to trial and punishment by military tribunals.”144 Justice Jackson 
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concluded that because the German saboteurs had “pass[ed] surreptitiously from 
enemy territory into our own…for the commission of hostile acts…[they had] the 
status of unlawful combatants.”145

 Justice Jackson’s opinion for Ex Parte Quirin is considerably less contro-
versial than later cases concerning the punishment of aliens. The German sabo-
teurs were essentially caught in the act, and Congress had expressly provided for 
their treatment. However, the procedures to which they were subjected, and the 
Court’s approval of those procedures, would leave the door open for abuse. Ac-
cording to Justice Jackson’s interpretation of the Articles of War, military tribunals 
are appropriate for individuals merely accused of violating the laws of war. The 
majority opinion in Quirin empowers the government to accuse any foreigner of 
violating the laws of war in order to exclude the defendant from the protections of 
the Constitution.
 Four years later, the issue of military tribunals again came before the 
Court. This time, the petitioner for habeas corpus was Tomoyuki Yamashita, a gen-
eral in the Imperial Japanese Army. General Yamashita surrendered to the United 
States on September 3rd, 1945, and was charged with violating the laws of war 
three weeks later. Yamashita pled not guilty, but was subsequently convicted of 
violating the laws of war and sentenced to death.146 According to the accusation 
levied against Yamashita, he had “failed to discharge his duty as a commander to 
control the operations of the members of his command, permitting them to commit 
brutal atrocities and other high crimes against people of the United States and of 
its allies and dependencies.”147 Justice Stone distinguished the case from Quirin 
by pointing out that Yamashita’s military trial had occurred after the cessation 
of hostilities between Japan and the United States. However, Stone nevertheless 
ruled in favor of the government, reasoning that, “The war power, from which the 
FRPPLVVLRQ�GHULYHV�LWV�H[LVWHQFH��LV�QRW�OLPLWHG�WR�YLFWRULHV�LQ�WKH�¿HOG��EXW�FDUULHV�
ZLWK�LW�WKH�LQKHUHQW�SRZHU�WR�JXDUG�DJDLQVW�WKH�LPPHGLDWH�UHQHZDO�RI�WKH�FRQÀLFW��
and to remedy…the evils which the military operations have produced.”148 Stone’s 
opinion expanded Quirin to authorize military tribunals after the end of war. 
 Shortly after ,Q�UH�<DPDVKLWD�(1946), the Court reexamined the territorial 
distinction and broad power of expulsion developed through 7KH�,QVXODU�&DVHV.149 
In his majority opinion for Ahrens v. Clark (1948), Justice Douglas gave his whole-
hearted support for both doctrines.150 The case arose from writs of habeas corpus 
submitted on behalf of 120 German citizens who were detained at Ellis Island. The 
attorney general had issued orders to deport the Germans on the grounds that “each 

����Quirin, 317 US at 35.
����,Q�UH�<DPDVKLWD, 327 US 1, 5 (1946).
����,G�DW�������
����,Q�UH�<DPDVKLWD, 327 US at 11. 
����,Q�UH�<DPDVKLWD, 327 US 1 (1946). 
����Ahrens v. Clark, 335 US 189 (1948).

of them…[was] dangerous to the public peace and safety of the United States.” 
The only evidence marshaled in support of this claim that appears in Justice Doug-
las’s opinion is the petitioners’ German citizenship.151 However, what makes the 
decision in Ahrens extraordinary is not the sweeping power of expulsion wielded 
by the attorney general, but rather the astonishing claim that the detained Germans 
could not even submit writs of habeas corpus.
 According to the government, even though the German petitioners were 
being held pursuant to an order issued by the attorney general, they could not 
challenge their detention because Ellis Island is beyond the territorial limits of the 
jurisdiction of the federal district court to which they submitted their suits. Justice 
'RXJODV�VLGHG�ZLWK�WKH�JRYHUQPHQW��GHFODULQJ�WKDW��³,W�LV�QRW�VXI¿FLHQW«WKDW�WKH�
jailer or custodian alone be found in the jurisdiction.”152�'RXJODV¶V�MXVWL¿FDWLRQ�IRU�
his decision is a clear example of the balancing approach. According to Douglas, 
it was unreasonable “to conclude that Congress contemplated the production of 
prisoners from remote sections, perhaps thousands of miles from the District Court 
that issued the writs. The opportunities for escape afforded by travel, the cost of 
transportation, the administrative burden of such an undertaking negate such a pur-
pose.”153 Douglas of course did not provide any actual evidence in support of his 
claims. Under the pressure of the war, Douglas limited the scope of habeas rights 
largely on the basis of conjecture. 
 Two years after Ahrens��WKH�&RXUW�KDQGHG�GRZQ�LWV�PRVW�LQÀXHQWLDO�:RUOG�
War II opinion concerning the punishment of foreigners. In Johnson v. Eisentrager 
(1950), the Court was asked to determine the fate of German soldiers accused of 
aiding Japanese troops after Germany had surrendered, but before Japan surren-
dered.154 The German petitioners in Eisentrager were captured and convicted by 
a military tribunal in China before being transported to the American-controlled 
Landsberg Prison in Germany. The Germans claimed that they were working in 
*HUPDQ� FLYLOLDQ� RI¿FHV�� EXW� RI¿FLDOV� RI� WKH�$PHULFDQ�PLOLWDU\� DOOHJHG� WKDW� WKH�
Germans had supplied military intelligence to members of the Japanese Imperial 
Army.155 The Court of Appeals ruled that the Germans could in fact submit writs 
of habeas corpus on the grounds that, “any person, including an enemy alien, de-
prived of his liberty anywhere under any purported authority of the United States 
is entitled to the writ if he can show that extension to his case of any constitutional 
rights or limitations would show his imprisonment illegal.”156 Justice Jackson’s 
majority opinion used the concepts of preexisting membership and balancing to 
overturn the Court of Appeals.
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   Justice Jackson’s opinion for Eisentrager emphasized the 
importance of citizenship, as well as the contingencies of war. Jackson began by 
stating that, “even by the most magnanimous view, our law does not abolish in-
herent distinctions recognized throughout the civilized world between citizens and 
aliens…with the citizen we are now little concerned except to set his case apart as 
untouched by this decision.”157 Jackson did not provide a constitutional argument 
in favor of this premise, opting instead for an inherent sovereignty rationale similar 
to those used in 7KH�,QVXODU�&DVHV and the Chinese Exclusion Act cases. According 
to Jackson, “It is war that exposes the relative vulnerability of the alien’s status. 
The security and protection enjoyed while the nation of his allegiance remains 
in amity with the United States are greatly impaired when his nation takes arms 
against us.”158 Jackson continued by arguing that foreign citizenship can justify 
the exclusion of aliens from constitutional protections during war because, “The 
alien enemy is bound by an allegiance which commits him to lose no opportunity 
to forward the cause of our enemy.”159 As Jackson explained, the precise implica-
tions of foreign citizenship during war are severe: “The resident enemy alien is 
constitutionally subject to summary arrest, internment, and deportation whenever 
a ‘declared war’ exists. Courts will entertain his plea for freedom from Executive 
custody only to ascertain the existence of a state of war and whether he is an alien 
enemy.”160 However, the petitioners in Eisentrager were not resident aliens. Ac-
cording to Jackson, “the nonresident enemy alien…does not have even this qual-
L¿HG�DFFHVV�WR�RXU�FRXUWV�´161 Echoing Justice Douglas’s Ahrens opinion, Jackson 
supported this view of the rights of foreigners with practical concerns. Jackson 
worried that “To grant the writ to these prisoners might mean that our army must 
transport them across the seas for hearing…Such trials would hamper the war ef-
fort…bring aid and comfort to the enemy…[and] diminish the prestige of our com-
manders.”162

 Taken together, the landmark World War II cases dealing with the punish-
ment of foreigners expose the full implications of the preexisting membership and 
EDODQFLQJ�DSSURDFKHV��7KH�RSLQLRQV�PDNH�PXFK�RI� WKH�EHQH¿WV� DQG�SURWHFWLRQV�
that aliens normally enjoy, but their holdings allowed the government to do as it 
pleased with foreigners. The legacy of Quirin, Yamashita, Ahrens, and Eisentrager 
is that by simply accusing aliens of violations of the laws of war, the government 
can subject them to military tribunals. The territorial doctrine developed through 
these cases denies aliens detained abroad the power to even challenge their deten-
tion through writs of habeas corpus. 
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H. 9HUGXJR�8UTXLGH]

 Chief Justice Rehnquist penned the most extensive defense of the preex-
isting membership and balancing approaches in his majority opinion for United 
6WDWHV�Y��9HUGXJR�8UTXLGH] (1990).163 Although it is not clear that the facts of the 
case called for it, Rehnquist provided a lengthy interpretation of the meaning and 
implications of the term, “The People,” as it is used throughout the Constitution. 
His conclusion — that the Constitution applies differently for individuals who 
KDYH�HVWDEOLVKHG�D�³VXI¿FLHQW�FRQQHFWLRQ�ZLWK«WKH�FRXQWU\´164 — illustrates the 
continued prominence of preexisting membership and balancing in the Supreme 
Court’s jurisprudence.
 Rene Martin Verdugo-Urquidez was a Mexican citizen whom the DEA 
VXVSHFWHG�ZDV�QRW�RQO\�D�PDMRU�GUXJ�WUDI¿FNHU��EXW�DOVR�SRVVLEO\�LQYROYHG�LQ�WKH�
recent torture and murder of a DEA agent. In August 1985, the DEA secured a 
warrant for Verdugo-Urquidez’s arrest. Several months later, the DEA arranged for 
0H[LFDQ�ODZ�HQIRUFHPHQW�RI¿FLDOV�WR�DSSUHKHQG�9HUGXJR�8UTXLGH]�LQ�0H[LFR�DQG�
turn him over into American custody at the border. While Verdugo-Urquidez wait-
ed in a California prison for his trial, a member of the DEA requested permission 
from Mexican authorities to search Verdugo-Urquidez’s home in Mexico. A group 
RI�ERWK�0H[LFDQ�DQG�$PHULFDQ�ODZ�HQIRUFHPHQW�RI¿FLDOV�H[HFXWHG�WKH�VHDUFK�DQG�
recovered a tally sheet that the prosecutors for Verdugo-Urquidez’s trial felt was 
key to proving his involvement in the illicit drug trade. Verdugo-Urquidez’s law-
yers sought to suppress the tally sheet on the grounds that the DEA had failed 
to obtain a search warrant, in violation of the Fourth Amendment. Both the Dis-
trict Court and the Court of Appeals sided with Verdugo-Urquidez, citing Reid v. 
Covert165, which substantially overturned the territorial distinction of 7KH�,QVXODU�
Cases and Ahrens by extending the protection of the Fifth and Sixth Amendments 
to American citizens convicted by military tribunals outside the physical territory 
of the United States.166 Furthermore, the Court of Appeals questioned why the 
government would respect constitutional constraints for all of its dealings with 
Verdugo-Urquidez, except for the search of his home. As the Court of Appeals 
opinion puts it, “[it] would be odd indeed to acknowledge that Verdugo-Urquidez 
LV�HQWLWOHG�WR�GXH�SURFHVV�XQGHU�WKH�¿IWK�DPHQGPHQW��DQG�WR�D�IDLU�WULDO�XQGHU�WKH�
sixth amendment…and deny him the protection from unreasonable searches and 
seizures afforded under the fourth amendment.”167

 Chief Justice Rehnquist overturned the lower courts’ rulings, arguing that 
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the text of the Fourth Amendment constrains its application to interactions between 
the government and citizens. As Rehnquist explained, the Fourth Amendment re-
fers to “The right of the people to be secure…against unreasonable searches…
[which] contrasts with the words ‘person’ and ‘accused’ used in the Fifth and Sixth 
Amendments.”168 According to Rehnquist, the shift in language from the Fourth to 
the Fifth and Sixth Amendments signals that the former has a more limited scope. 
Rehnquist asserted that, “The available historical data show…that the purpose of 
the Fourth Amendment was to protect the people of the United States against arbi-
trary action by their own Government…[not] to restrain the action of the Federal 
Government against aliens outside of the United States territory.”169

 So as not to overturn precedents granting constitutional protections to res-
ident aliens within the territory of the United States, Rehnquist provided his own 
GH¿QLWLRQ�RI�³WKH�3HRSOH�´�,Q�5HKQTXLVW¶V�ZRUGV��³µWKH�SHRSOH¶«UHIHUV�WR�D�FODVV�RI�
persons who are part of the national community or who have otherwise developed 
VXI¿FLHQW�FRQQHFWLRQ�ZLWK�WKLV�FRXQWU\�´170�5HKQTXLVW¶V�VXI¿FLHQW�FRQQHFWLRQ�LV�WKH�
legal articulation of Pevnick’s associative ownership. In Rehnquist’s view, indi-
YLGXDOV�PXVW�SDUWLFLSDWH�LQ�VRFLHW\�LQ�RUGHU�WR�HDUQ�EHQH¿WV�DQG�SURWHFWLRQV��'HIHQ-
dants do not receive constitutional protections by virtue of the fact that the gov-
ernment seeks to impose force upon them, but rather because they have somehow 
FRPH�WR�GHVHUYH�OHJDO�SURWHFWLRQV�E\�DI¿UPDWLYHO\�ZRUNLQJ�WR�REWDLQ�PHPEHUVKLS�
in society. Rehnquist emphasized that although Verdugo-Urquidez was being held 
in an American prison, he had “no voluntary attachment to the United States.”171 
 Rehnquist’s preoccupation with whether or not Verdugo-Urquidez had 
voluntarily associated himself with the United States is indicative of his opinion’s 
reliance on actual consent. As Pamela Mason observes, “the principal version of 
social contract theory at play in Verdugo recalls…an ideology which supports a far 
more exclusionary standard of membership in the nation that has obtained for most 
of this century and which has important implications for the construction of polit-
ical authority it is enlisted to support.”172 Furthermore, Rehnquist cited both The 
,QVXODU�&DVHV�and Eisentrager in order to assert that even the broad language of 
the Fifth and Sixth Amendments does not always apply to aliens who have failed to 
HVWDEOLVK�D�VXI¿FLHQW�FRQQHFWLRQ�WR�WKH�8QLWHG�6WDWHV�173 Rehnquist’s opinion uses 
a form of actual consent to deny vital constitutional protections to foreigners. His 
HQGRUVHPHQW�RI�SUHH[LVWLQJ�PHPEHUVKLS�DQG�EDODQFLQJ�LV�VLJQL¿FDQW�IRU�WKH�SUHFH-
dent it set of selectively excluding foreigners from the Constitution.
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I. Guantanamo Bay

� 7KH�6XSUHPH�&RXUW¶V�UXOLQJV�LQ�WKH�FDVHV�VXUURXQGLQJ�LQGH¿QLWH�GHWHQWLRQ�
at Guantanamo Bay are the most recent examples of the preexisting membership 
and balancing approaches in American constitutional law. The extreme nature of 
LQGH¿QLWH�GHWHQWLRQ� OD\V�EDUH� WKH� IXOO� LPSOLFDWLRQV�RI�DFWXDO�FRQVHQW�� ,Q�Boume-
diene v. Bush��D�PDMRULW\�RI�¿YH�MXVWLFHV�UXOHG�WKDW�VL[�\HDUV�RI�FDSWLYLW\�ZLWKRXW�
anything resembling a trial was simply too much. However, the Court persisted 
in its reliance on preexisting membership and balance. As a result, the Supreme 
Court again endorsed the unequal application of the Constitution to citizens and 
foreigners accused of wrongdoing.
 As written above, the Supreme Court handed down both Rasul and Hamdi 
on June 28th, 2004. The petitioners in both cases were individuals allegedly cap-
tured during hostilities between the American military and the Taliban during the 
so-called War on Terror. However, Yaser Esam Hamdi was born in Louisiana and 
thus held American citizenship. Both were detained at Guantanamo Bay, but Ham-
di was brought to a naval brig in South Carolina once the government realized that 
he was an American citizen. As a result, Justice Stevens framed the question at is-
sue in Rasul as “whether the habeas statute confers a right to judicial review of the 
legality of Executive detention of aliens in a territory over which the United States 
exercises plenary and exclusive jurisdiction, but not ultimate sovereignty,”174 while 
Justice O’Connor in Hamdi sought to determine, “the legality of the Government’s 
detention of a United States citizen on United States soil as an ‘enemy combatant’ 
and…the process that is constitutionally owed to one who seeks to challenge his 
FODVVL¿FDWLRQ�DV�VXFK�´175 In both cases, the Court handed down cautious rulings 
in favor of the petitioners. In Rasul, Stevens held that federal courts could hear 
the detainees’ challenges to their detention, but stopped short of extending consti-
tutional protections such as the right to a trial.176 Justice O’Connor concluded in 
Hamdi that, “due process demands that a citizen held in the United States as an 
enemy combatant be given a meaningful opportunity to contest the factual basis 
for that detention before a neutral decisionmaker.”177 Her opinion does not explain 
what would have happened if the military had never brought Hamdi from Guan-
tanamo to the United States, nor does it say whether Hamdi was constitutionally 
entitled to anything more than the ambiguously-worded “neutral decisionmaker.”
 Justice Scalia’s dissents in both cases reveal that the holdings in Rasul 
and Hamdi are products of the preexisting membership and balancing models. In 
Rasul, Scalia castigated Stevens’s opinion of the Court for bringing about “a po-
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tentially harmful effect upon the Nation’s conduct of a war.”178 Meanwhile, Scalia 
expressed outrage over O’Connor’s Hamdi decision on the grounds that, “Where 
the Government accuses a citizen of waging war against it, our constitutional tradi-
tion has been to prosecute him in federal court for treason or some other crime.”179 
In Scalia’s view, the Court should have extended full constitutional protections 
to Hamdi, and excluded the petitioners in Rasul IURP�WKRVH�VDPH�EHQH¿WV��,Q�WKLV�
light, it becomes clear that the holdings in both cases represent cautious attempts 
by the Court to extend the Constitution to foreigners without substantially incon-
veniencing the government. Hamdi’s preexisting membership as a citizen of the 
United States brought him the due process guarantee of the Fifth Amendment, 
but the Quirin precedent likely counseled O’Connor not to fully treat Hamdi as 
a citizen. In both cases, the practical concerns associated with the War on Terror 
kept the Court from extending full constitutional rights to the accused. Of course, 
Scalia’s dissents suffer from a glaring contradiction: if the holding in Rasul in-
appropriately hindered the ability of the government to wage war, why could the 
same not be said for the decision in Hamdi?
 Scalia’s remark that the holding in Rasul would impair the military’s abil-
LW\� WR�ZDJH�ZDU�GUDZV�IURP�D�NH\�DUJXPHQW� LQ�IDYRU�RI� LQGH¿QLWH�GHWHQWLRQ��$V�
discussed earlier, some members of the United States government have sought to 
characterize the military’s operations at Guantanamo as intelligence work rather 
than punishment. In this frame, the naval base at Guantanamo is not a prison, but 
rather an informational resource used by the military in its efforts against inter-
national terrorism. This view of Guantanamo is a clear example of the balancing 
DSSURDFK�EHFDXVH�LW�MXGJHV�WKH�PHULWV�RI�LQGH¿QLWH�GHWHQWLRQ�VROHO\�RQ�LWV�FODLPHG�
practical use. The facts of the Guantanamo cases reveal that this characterization 
RI�LQGH¿QLWH�GHWHQWLRQ�LV�IDOVH�DQG�PLVOHDGLQJ��%\�GHVLJQDWLQJ�LQGLYLGXDOV�DV�HQH-
my combatants and holding them against their will, the government has sought to 
FDUU\�RXW�SXQLVKPHQW��$V�ZLOO�EHFRPH�FOHDU�LQ�WKH�QH[W�FKDSWHU��LQGH¿QLWH�GHWHQWLRQ�
is an illegitimate exercise of coercive power. Furthermore, there are indications 
WKDW�WKH�PLOLWDU\�KDV�QRW�EHQH¿WHG�IURP�*XDQWDQDPR��$V�GLVFXVVHG�HDUOLHU��PHP-
bers of the CIA, the FBI and the Navy have challenged the position that interroga-
tions carried out at the Guantanamo Bay naval base have been of much use to the 
military. 
 Two years later, in Hamdan v. Rumsfeld (2006), the Court again offered 
only a timid holding in favor of the petitioners.180 Justice Stevens’s majority opinion 
examined the applicability of the Geneva Conventions and the Uniform Code of 
Military Justice (UCMJ) to the procedures established by Congress in the Detainee 
Treatment Act (DTA). Stevens held that the military commission used to convict 
Salim Ahmed Hamdan, whom the government accused of working as Osama bin 
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Laden’s driver, fell short of the standards required by the Geneva Convention and 
the UCMJ.181 The underlying assumption in using the Geneva Conventions and 
the UCMJ as measures in the case was that the United States was in fact at war, 
causing a different set of rules other than criminal law to apply. Stevens objected 
to the government’s actions because, “the military commission convened to try 
him [Hamdan]…had the power to convict based on evidence the accused would 
never see or hear.”182 Stevens again declined to address the potential constitutional 
issues at play. In fact, he explicitly declined to “address the Government’s power 
to detain him [Hamdan] for the duration of active hostilities in order to prevent…
harm.”183 The holding in Hamdan represents another gentle nudge from the Court 
to the executive branch. As we will see in Boumediene, the Court’s general ap-
proach to Guantanamo was to step out of the way of the military until individuals 
were held without trial for over half a decade — and even at that point, the Court 
was at pains to avoid hindering the operations of the War on Terror.
 In response to the Supreme Court’s decisions in Rasul, Hamdi, and Ham-
dan, Congress passed the Military Commission Act of 2006 (MCA), which sought 
to establish procedures for the detainees held at Guantanamo that would substitute 
for habeas corpus.184 Whereas in Rasul Justice Stevens could point to statutory 
habeas requirements for his decision, the MCA forced the Supreme Court to de-
termine whether the Constitution extended rights to the detainees in Guantanamo. 
Furthermore, the facts of Boumediene were even more extreme than the previous 
cases concerning Guantanamo. As Justice Kennedy explained, the petitioners were 
“aliens designated as enemy combatants and detained at…Guantanamo…Some…
DSSUHKHQGHG�RQ�WKH�EDWWOH¿HOG�LQ�$IJKDQLVWDQ��RWKHUV�LQ�SODFHV�DV�IDU�IURP�WKHUH�DV�
Bosnia and Gambia...none…[was] a citizen of a nation…at war with the United 
States…[and] each denie[d that] he…[was] a member of the al Qaeda terrorist net-
work…or of the Taliban regime.”185 The detainees’ lawyers challenged the MCA 
on the grounds that it unconstitutionally excluded the judiciary from reviewing 
their cases, effectively suspending habeas corpus in the absence of the formal sus-
pension required by the Suspension Clause.186 
 The government argued that, “non-citizens detained as enemy combatants 
and detained in territory located outside…[the] Nation’s borders have no consti-
tutional rights and no privilege of habeas corpus.”187 Central to the government’s 
position was the claim that nothing less than “formal sovereignty,” could cause 
the Suspension Clause to extend to Guantanamo.188 In 1903, Cuba and the United 
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States signed a lease providing that, “Cuba retains ‘ultimate sovereignty’ over the 
territory while the United States exercises ‘complete jurisdiction and control.’” 
The lease contains no termination date, and “Under the terms of…[a] 1934 Trea-
ty…Cuba effectively has no rights as a sovereign until the parties [both] agree to 
PRGL¿FDWLRQ�RI�WKH������/HDVH«RU�WKH�8QLWHG�6WDWHV�DEDQGRQV�WKH�EDVH�´189 Ken-
nedy recognized that, “The necessary implication of the [government’s] argument 
is that by surrendering formal sovereignty over any unincorporated territory to a 
third party, while at the same time entering into a lease that grants total control 
over the territory back to the United States, it would be possible for the political 
branches to govern without legal constraint.”190 Kennedy emphatically rejected the 
government’s claim, declaring that, “Our basic charter cannot be contracted away 
like this.”191 
� 'HVSLWH�¿QDOO\�DVVHUWLQJ�WKDW�DW�OHDVW�VRPH�FRQVWLWXWLRQDO�ULJKWV�H[WHQG�WR�
Guantanamo, Kennedy’s opinion is quite similar to those in Rasul, Hamdi, and 
Hamdan. In fact, Kennedy explicitly stated that he arrived at his holding primarily 
by weighing the relevant practical concerns. According to Kennedy, the Boumedi-
ene decision is the continuation of, “a common thread uniting the Insular Cases, 
Eisentrager, and…[similar cases]: the idea that questions of extraterritoriality turn 
on objective factors and practical concerns, not formalism.”192 Kennedy asserted 
that,

 at least three factors are relevant in determining the reach of the
 Suspension Clause: (1) the citizenship and status of the detainee and the 
 adequacy of the process through which that status determination was
 made; (2) the nature of the sites where apprehension and then detention
 took place; and (3) the practical obstacles inherent in resolving the
 prisoner’s entitlement to the writ.193

In Kennedy’s view, the petitioners in Boumediene were only entitled to habeas cor-
pus because each of these criteria pointed in their favor. In particular, Kennedy was 
alarmed that individuals at Guantanamo had been held for as many as six years 
without the ability to challenge their detention.194 Kennedy omitted any discussion 
of whether additional constitutional rights might extend to Guantanamo. In this 
light, his assertion that the “opinion does not undermine the Executive’s powers 
as Commander in Chief” is clearly accurate.195 At the conclusion of his Boume-
diene decision, Kennedy declared that, “Security depends upon a sophisticated 

����Boumediene, 553 US at 755.
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����Boumediene, 553 US at 768-9.
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intelligence apparatus and the ability of our Armed Forces to act and to interdict…
>DQG@�VHFXULW\�VXEVLVWV��WRR��LQ�¿GHOLW\�WR�IUHHGRP¶V�¿UVW�SULQFLSOHV���FKLHI�DPRQJ«
[them] freedom from arbitrary and lawful restraint.”196 The legacy of Boumediene 
and its precedents is that — as a matter of constitutional history — when aliens 
are the targets of government action, freedom from arbitrary power rarely wins out 
over practical concerns.

III. CHAPTER 2: IMPLIED MEMBERSHIP

 An alternative to preexisting membership and balancing is to conceive of 
every individual whom the state punishes as a member of the social contract. This 
theory of punishment, which I will refer to as implied membership, relies upon 
hypothetical consent for the legitimacy of the social contract. Normatively, im-
plied membership is appealing because it requires the state to justify all instances 
of punishment. By doing so, implied membership avoids many of the arbitrary 
and extreme results of actual consent. The state is no longer in a position to exer-
cise coercive force over aliens in a manner that it would otherwise understand to 
be illegitimate when applied to citizens. In this chapter, I will argue that implied 
membership is consistent with both social contract theory and the United States 
Constitution.
� ,PSOLHG�PHPEHUVKLS� FRQÀLFWV�ZLWK� WKH� WUDGLWLRQDO� XQGHUVWDQGLQJ� RI� WKH�
implications of social contract theory for aliens. However, it is important not to 
discard the social contract frame due to the importance of consent for discussing 
legitimacy and punishment. As Corey Brettschneider explains, “A political theory 
of punishment is concerned not only with how and when to punish but also with 
the question of who is administering a punishment…not just the issue of desert 
but, more fundamentally, that of the political legitimacy of state punishment.”197 
In American constitutional law, the ideal of popular sovereignty ensures that con-
sent will remain a major component in debates regarding the legitimate extent of 
government authority. Implied membership demonstrates why consent should be 
understood to constrain the power of the state when it punishes both citizens and 
foreigners. 
 Punishment is different from other interactions between the state and in-
dividuals because of its unique combination of coercion and legitimacy. When the 
state wages war, it often does not claim to act legitimately as it would when ad-
PLQLVWHULQJ�SXQLVKPHQW��:DU�EULQJV�DERXW�D�¿JKW�IRU�VXUYLYDO��,W�LV�IRU�WKLV�UHDVRQ�
WKDW�+REEHV�FDUHIXOO\�GH¿QHV�KRVWLOH�DFWV�DQG�SXQLVKPHQW�VHSDUDWHO\��$V�GLVFXVVHG�
in the previous chapter, Hobbes and Locke do not require the state to justify its 
actions as legitimate when it executes hostile acts. Hobbes explicitly states that all 
coercion of aliens counts as hostile acts, while the exercise of force over citizens 

����Boumediene, 553 US at 801.
����&RUH\�%UHWWVFKQHLGHU��The Rights of the Guilty, 35.2 Political Theory 175, 175 (2007).
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pursuant to the law counts as punishment. Implied membership requires the state 
to extend the protections inherent in the act of punishment to all individuals. When 
the state coerces any individual — citizen or foreigner — without the support of 
hypothetical consent, the state must recognize that it acts without legitimacy. In 
constitutional law, the Suspension Clause and War Powers Clause establish when 
WKH�8QLWHG�6WDWHV�JRYHUQPHQW�PD\�SURSHUO\�H[HUFLVH�IRUFH�WKDW�PLJKW�FRQÀLFW�ZLWK�
other provisions of the Constitution. Implied membership may have consequences 
for the exercise of non-coercive power over aliens, such as the distribution of wel-
IDUH�EHQH¿WV��+RZHYHU��EHFDXVH�WKHVH�W\SHV�RI�JRYHUQPHQW�DFWLRQV�GR�QRW�LQYROYH�
coercive force, the relevant implications of implied membership are less clear. 
Social contract theory is most concerned with the legitimacy of punishment, and 
so my focus will be the consequences of implied membership for punishment.

A. Rousseau and Hypothetical Consent

 Although it is somewhat unclear whether Rousseau would endorse pun-
ishing citizens and aliens in the same manner, his incorporation of hypothetical 
consent into social contract theory provides the foundation for implied member-
ship. Similar to the theories that Locke and Hobbes construct, Rousseau’s version 
of the social contract develops from his conception of the state of nature. In con-
trast to Hobbes and Locke, Rousseau denies that a state of war can exist prior to 
the formation of government. According to Rousseau,

 Men are not naturally enemies, for the simple reason that men living in
� WKHLU� RULJLQDO� VWDWH� RI� LQGHSHQGHQFH� GR� QRW� KDYH� VXI¿FLHQWO\� FRQVWDQW
 relationships among themselves to bring about either a state of peace or 
 a state of war. It is the relationship between things and not that between
 men that brings about war… a private war between one man and another
 can exist neither in the state of nature, where there is no constant property, 
 nor in the social state, where everything is under the authority of laws.198

As a result, Rousseau rejects Hobbes’s view that individuals enter into civil society 
simply in order to survive. Rousseau declares that, “Fights between private indi-
viduals, duels, encounters, are not acts which produce a state.”199 Consequently, 
Rousseau criticizes the Hobbesian sovereign as an unreasonable object of consent. 
As Rousseau explains,

 To alienate is to give or sell. A man who makes himself the slave of
 someone else does not give himself; he sells himself, at least for his
 subsistence. But why does a people sell itself?...It will be said that the

����5RXVVHDX��Political Writings at 145 (cited in note 30).
����,G��

 despot assures his subjects of civil tranquility…But what do they gain…
 if the oppressive demands caused by his ministers occasion more grief for 
 his subjects than their own dissensions would have done…if this very 
 tranquility is one of their miseries? A tranquil life is also had in dungeons…
 The Greeks who were Locked up in the Cyclops’ cave lived in tranquil 
 existence as they awaited their turn to be devoured.200

Rousseau shares Locke’s fear of unlimited power and accordingly declares that it 
is “a vain and contradictory convention to stipulate absolute authority on one side 
and limitless obedience on the other.”201 However, Rousseau departs from Locke 
by proposing that hypothetical consent should play a role in legitimating the social 
contract.
 Rousseau’s conception of the state of nature leads him to propose a new 
method for understanding how consent operates in the social contract. Rather than 
have each individual submit to a single sovereign, Rousseau stipulates that the 
members of the social contract reciprocally transfer power to each other. Rousseau 
describes this process as, “the total alienation of each associate, together with all 
of his rights, to the entire community…in giving himself to all, each person gives 
himself to no one.”202 In Rousseau’s social contract, individuals give up their pri-
vate claims to rights that they possess in the state of nature. However, rather than 
directly submit to the authority of a sovereign or legislature, individual members 
of the social contract consent amongst each other. 
 At times, Rousseau provides indications that, like Hobbes and Locke, he 
believes that actual consent is required for the social contract. According to Rous-
seau, the social contract begins with a convention at which point there must be 
unanimous consent. Rousseau reasons that, “The law of majority rule…presuppos-
es unanimity on at least one occasion.”203 In Rousseau’s opinion, “if there were no 
prior convention, then, unless the vote were unanimous…the minority’s obligation 
WR�VXEPLW�WR�WKH�PDMRULW\¶V�FKRLFH�´�ZRXOG�QRW�EH�MXVWL¿DEOH�204 Later on, Rousseau 
suggests that, “If…at the time of the social compact, there are opponents to it, their 
opposition does not invalidate the contract; it merely prevents them from being 
included in it. They are foreigners among citizens. Once the state is instituted, 
residency implies consent.”205 Here Rousseau seems to adopt the belief that actual 
consent is required for the creation of the social contract. Individuals explicitly 
offer their actual consent to the social contract, depart from the territory of the 
newly formed government, or implicitly offer their actual consent to the social 

����5RXVVHDX� Political Writings at 144 (cited in note 30).
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FRQWUDFW�E\�UHPDLQLQJ�ZLWKLQ�WKH�WHUULWRU\�RI�WKH�QHZO\�IRUPHG�JRYHUQPHQW��$W�¿UVW�
glance, this understanding of the formation of the social contract is no different 
from Locke’s.
 Rousseau’s account of the general will reveals that he grounds the legiti-
macy of the social contract in hypothetical consent. According to Rousseau, “The 
general will is always right and always tends toward the public utility. However, it 
does not follow that the deliberations of the people always have the same rectitude. 
We always want what is good for us, but we do not always see what it is.”206 Else-
where, Rousseau declares, “Examine carefully what goes on in any deliberation 
and you will see that the general will is always for the common good; however, 
quite often there is a secret schism…which causes the natural disposition of the 
assembly to be lost sight of for the sake of private purposes.”207 The general will is 
an ideal with which the actual operations of the state will not always align. How-
ever, Rousseau uses the general will to justify majority rule despite the fact that 
the government may err in practice. Rousseau argues that, “The citizen consents 
to all the laws, even to those that pass in spite of his opposition, and even to those 
that punish him when he dares violate any of them. The constant will of all the 
members of the state is the general will; through it they are citizens and free.”208 
When citizens refuse to offer their actual consent to a particular government ac-
tion or policy, Rousseau argues that they nevertheless are bound by hypothetical 
consent to obey the government because the social contract provides structure for 
deliberations that tend toward the general will. 
 Corey Brettschneider illuminates the relationship between the general will 
and hypothetical consent in the context of punishment. As Brettschneider explains,
 
 For Rousseau, it is necessary that criminals consent to punishment
 because all coercive acts of the state must be arrived at unanimously…
 However…Rousseau’s notion of unanimous consent is not subject to the 
 obvious objection that actual criminals do not consent to their own
 punishments. By consent, Rousseau is not referring to actual empirical 
 consent. Rather, he espouses a hypothetical notion of consent, which seeks 
 to reconcile the individual will of the condemned with what he calls the
 “general will.”209

Rousseau measures the legitimacy of punishment according to whether individ-
uals would hypothetically consent to the power of the government in recognition 

����,G�DW�����
����5RXVVHDX��Political Writings at 115 (cited in note 30).
����,G�DW�����
����&RUH\�%UHWWVFKQHLGHU��Rights within the Social Contract: Rousseau on Punishment, in 
Austin Sarat, Lawrence Douglas, and Martha Merrill Umphrey, eds, Law as Punishment/Law as 
Regulation 50, 54-55 (Stanford 2011).

that its actions follow the general will. Rather than seek to reconcile this view 
of consent with Rousseau’s apparent insistence on unanimous actual consent for 
the initial formation of the social contract, Brettschneider argues that hypotheti-
FDO�FRQVHQW�LV�DOVR�VXI¿FLHQW�IRU�WKH�FUHDWLRQ�RI�JRYHUQPHQW��,Q�%UHWWVFKQHLGHU¶V�
words, “unanimity on this ‘one occasion’ should not be understood to imply that 
legitimate polities must have the actual assent of all their citizens, even at the 
moment of founding. Such an understanding of unanimity would be unworkable 
given the likely scenario in which at least one individual would dissent from the 
content of the social contract.”210 Glossing over Rousseau’s initial requirement of 
unanimous actual consent is consistent with the rest of Rousseau’s theory. If hypo-
thetical consent can bind dissenting citizens in all subsequent deliberations, there 
is little reason why it should not apply to the formation of the social contract. 
 The idea that actual consent is never required for the social contract may 
seem absurd. However, hypothetical consent differs from actual consent in that it is 
more concerned with constraining the government than empowering it. Theories of 
the social contract rooted in actual consent view citizens as exchanging their own 
SULYDWH�SRZHU�LQ�UHWXUQ�IRU�WKH�EHQH¿WV�RI�FRRSHUDWLRQ��7KH�SRZHU�WKDW�LQGLYLGXDOV�
submit to the social contract is what constructs the government. This transfer of 
SRZHU�JHQHUDWHV�DQ�HQWLWOHPHQW�WR�WKH�EHQH¿WV�RI�WKH�VRFLDO�FRQWUDFW�DQG�WKH�VWDWH�
that aliens do not possess. The social contract and all resulting government actions 
and policies are legitimate because people have actually consented to them. In this 
light, actual consent is a matter of moral desert. Citizens enjoy protections that 
aliens do not enjoy because citizens deserve�WKH�EHQH¿WV�RI�WKH�VRFLDO�FRQWUDFW��$V�
discussed in the previous chapter, this conception of the social contract is a poor 
foundation for legitimacy because actual consent is historically a false and mis-
leading description of how societies operate, and can attach legitimacy to extreme 
results. 
 In contrast, hypothetical consent stipulates that the social contract is only 
legitimate insofar as it constrains the government from executing unreasonable 
actions and policies. Hypothetical consent is better thought of as a measure of 
legitimacy, rather than its source.211 As Brettschneider explains, 

 Hypothetical unanimous consent is not an account of actual procedure, nor 
 is it reliant on what persons actually say or do. Rather, it is a principled
 account of which guarantees are necessary to ensure that all citizens could
 consent to a particular set of constitutional principles. An ideal of

����,G�DW����
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only when it is exercised in accordance with a constitution the essentials of which all citizens may 
reasonably be expected to endorse in light of principles and ideals acceptable to them as reasonable 
and rational.” Implied membership requires the state to justify punishment to both citizens and 
aliens.
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 hypothetical consent asks us to place ourselves in a contractual situation 
� ZKHUH�ZH�PXVW� GHWHUPLQH�ZKLFK� ODZV� DUH� MXVWL¿DEOH«$OWKRXJK� VXFK� D�
 contractual situation would never occur, it serves as the thought
 experiment by which the legitimacy of laws is measured.212

Hypothetical consent is an important analytic tool in practice, and is compatible 
with political processes that rely on actual consent. Brettschneider concedes that 
hypothetical consent, “cannot resolve every hard case,” but contends that, “it can 
point to several types of punishment that should be ruled out and some basic rights 
that even the worst criminals should retain.”213 However, implicit in Brettschnei-
der’s contractualist framework is an assumption that the state is punishing its own 
citizens. Implied membership stipulates that the political legitimacy of coercive 
power targeted at aliens must be measured in accordance with hypothetical consent 
in the same manner that the exercise of power over citizens would.
 The use of hypothetical consent to determine the legitimacy of govern-
ment actions does not discount the importance of actual consent in social contract 
theory. Rather, it rejects the notion that actual consent serves as the foundation 
for political legitimacy. As Rousseau argues, actual consent is important because 
deliberations and majority rule tend to generate favorable results. Hypothetical 
consent entails a recognition that democratic rule does not always produce rea-
sonable outcomes. Hypothetical consent refuses to lend the claims of legitimacy 
to unreasonable policies that have the support of actual majority will. When the 
actual consent of the majority generates outcomes that are unreasonable or other-
wise unjust, hypothetical consent requires the state to concede that it has acted ille-
gitimately. This is a much better defense against arbitrary rule than actual consent 
and majority rule on their own. Could there be a polity devoid of actual consent 
with a government that exercises legitimate power? A benevolent monarch whose 
actions, when measured by hypothetical consent, are found to be legitimate? No, 
because the total absence of actual consent is an unreasonable structure of govern-
ment to which individuals would not hypothetically consent. Hypothetical consent 
helps explain why the United States Constitution is legitimate despite numerous 
restrictions on actual consent, and the fact that “the conditions necessary for ‘We 

����&RUH\�%UHWWVFKQHLGHU��Rights within the Social Contract: Rousseau on Punishment, in 
Austin Sarat, Lawrence Douglas, and Martha Merrill Umphrey, eds, Law as Punishment/Law 
as Regulation������������6WDQIRUG��������%UHWWVFKQHLGHU�DGRSWV�WKH�SKUDVH��³WKH�MXVWL¿FDWLRQ�RI�
punishment,” on the grounds that Rawls’ liberal principle of legitimacy is a modern reformulation 
of Rousseau’s hypothetical consent. 
����%UHWWVFKQHLGHU�������3ROLWLFDO�7KHRU\�DW������FLWHG�LQ�QRWH�������%UHWWVFKQHLGHU�DUJXHV�WKDW�
the death penalty is an example of a type of punishment that hypothetical consent rules out. Corey 
Brettschneider, Rights within the Social Contract: Rousseau on Punishment, in Austin Sarat, 
Lawrence Douglas, and Martha Merrill Umphrey, eds, Law as Punishment/Law as Regulation 50, 
56-58 (Stanford 2011).

the People’ actually to [unanimously] consent to anything like the Constitution or 
amendments thereto have never existed and could never exist.”214 The Constitution 
is legitimate because individuals would hypothetically accept its provisions as rea-
sonable.
 Implied membership expands the reach of hypothetical consent to all indi-
viduals whom the state seeks to punish. This understanding of the social contract 
FRQÀLFWV�HYHQ�ZLWK�5RXVVHDX¶V�YLHZV�RQ�DOLHQV��6LPLODU�WR�&DUHQV��3HYQLFN��DQG�
Neuman, Rousseau is somewhat mindful of the welfare of foreigners, but concedes 
that the social contract allows for the dissimilar treatment of citizens and aliens. 
Rousseau declares,

 since all the commitments of society are reciprocal in nature, it is
 impossible to put oneself outside the law without renouncing its
 advantages…the republic is on the verge of its ruin at the very moment 
� VRPHRQH�FDQ�WKLQN�LW�LV�D�¿QH�WKLQJ�QRW�WR�REH\�WKH�ODZV«�LI�WKH�QRELOLW\�
 or the military or some other order within the state were ever to adopt such 
 a maxim, everything would be irretrievably lost.215

Here, Rousseau appears primed to reject the preexisting membership and balanc-
ing approaches. However, he maintains that the social contract and the general will 
do not take the interests of foreigners into account. As Rousseau explains,

 [The] general will, which always tends toward the conservation and
 well-being of the whole and of each part, and which is the source of the
 laws, is for all the members of the state, in their relations both to one and
 another and to the state, the rule of what is just and what is unjust…
� >+RZHYHU�@� LW� LV� LPSRUWDQW� WR�REVHUYH� WKDW� WKLV� UXOH�RI� MXVWLFH��RQ�D�¿UP
 footing with all citizens, can be defective with regard to foreigners…For 
 the will of the state, however general it may be in relation to its members, 
 is no longer so in relation to other states and to their members, but
 becomes for them a private and individual will.216

Implied membership stipulates that when the state punishes an alien, the social 
contract and the general will extend to that individual. 
 Despite Rousseau’s objection to including the interests of foreigners in the 
general will, there are some indications that his version of social contract theory is 
in fact compatible with implied consent. At one point, Rousseau suggests that the 
manner by which states treat outsiders is a good measure of legitimacy. According 
to Rousseau,

����%DUQHWW��Lost Constitution 14 (cited in 98).
����5RXVVHDX��Political Writings at 177 (cited in note 30).
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 the great city of the world becomes the political body whose law of nature
 is always the general will, and whose states and diverse peoples are merely 
 private individuals. From these same [rules of justice internal to the social 
 contract]…applied to each political society and to its members, are
 derived the most universal and secure rules on whose basis one could
 judge a government to be good or bad.

Furthermore, Rousseau argues that once a war concludes, the state must treat pris-
oners fairly. Rousseau reasons,
 
 War is not…a relationship between one man and another, but a
 relationship between one state and another. In war private individuals are 
 enemies only incidentally: not as men or even as citizens, but as soldiers…
 each state can have as enemies only other states and not men, since there 
 can be no real relationship between things of disparate natures…Since the
 purpose of war is the destruction of the enemy state, one has the right to
 kill the defenders of that state so long as they bear arms. But as soon as
 they lay down their arms and surrender, they cease to be enemies or
 instruments of the enemy. They return to being simply men; and one no
 longer has a right to their lives…war does not grant a right that is
 unnecessary to its purpose.217

5RXVVHDX�GRHV�QRW�VD\�ZKHWKHU�SXQLVKPHQW�LQÀLFWHG�XSRQ�SULVRQHUV�RI�ZDU�ZRXOG�
need to meet the requirements of actual consent. His insistence that the general 
will does not include the interests of aliens points in one direction, but his sugges-
tion that the treatment of foreigners signals whether a government is good or bad 
points in the other. Rousseau does say that prisoners of war should not become 
slaves because, “In taking the equivalent of his life, the victor has done him no 
IDYRU��,QVWHDG�RI�NLOOLQJ�KLP�XQSUR¿WDEO\�KH�NLOOV�KLP�XVHIXOO\�´218 At the very least, 
Rousseau’s discussion of aliens paves the way for a theory of implied membership.

B. From Social Contract Theory to the Constitution

 Despite the Supreme Court’s reliance on preexisting membership and bal-
ancing in the many of the cases concerning the rights of aliens, there is substantial 
evidence that some of the Framers would have supported implied membership. 
Citing from the Framers does not establish that implied membership is a require-
ment of the Constitution, or even that implied membership is consistent with the 
Constitution. However, it does demonstrate at the very least that the concept of 

����,G�DW�������
����,G�DW�����

implied membership is not entirely novel in American constitutional law. Further-
more, the remarks of the Framers reveal that it is possible for experts in constitu-
tional law to endorse implied membership. 
 James Wilson wrote in defense of extending the protections of the Con-
stitution to foreigners. In Wilson’s view, the Constitution represents an important 
departure from the historical treatment of aliens. Wilson proudly contrasted the 
JHQHURXV�EHQH¿WV� WKDW�KH� IHOW� WKH�&RQVWLWXWLRQ�JXDUDQWHHV� WR� IRUHLJQHUV�ZLWK� WKH�
approach that prior governments — notably the British Empire — practiced.219 As 
Wilson observed, “In ancient times, every alien was considered as an enemy.” Ac-
cording to Wilson, “The rule…should be reversed. None but an enemy should be 
considered an alien.”220 Wilson explicitly invoked social contract theory in order 
to argue that the Constitution should protect foreigners, reasoning that, “The rights 
of citizenship are the rights of parties to the social compact. Even to these, aliens 
should be permitted to accede upon easy terms.”221 Similar to Rousseau, Wilson 
argued that the dissimilar treatment of aliens stems from misconceptions about 
the allegiance of foreigners to their homelands. As Wilson explained, “Errour, as 
well as truth, is sometimes connected by a regular chain. A man is deemed a dan-
gerous enemy or a suspicious friend to that country in which he wishes to reside, 
because he is previously deemed an appurtenant or a slave to that country in which 
he chanced to be born.”222 Wilson even drew parallels223 between citizenship and 
feudalism.224

 Wilson was particularly adamant about extending the right to a jury trial 
to aliens. Wilson’s declaration that, “None but an enemy should be considered an 
alien” might appear to suggest that he would oppose the application of constitu-
tional provisions to foreigners accused or guilty of committing crimes. However, 
Wilson’s discussion of jury trials presents compelling evidence that he felt the 
Constitution requires the government to administer punishment equally to aliens 
and citizens. Wilson viewed the Sixth Amendment guarantee to public jury trials 
as one of the most important provisions in the Constitution. As Wilson explained, 
“In ancient times, a variety of methods by which crimes might be tried, was known 
to the common law…A fourth kind still remains and is our boast — the trial by 
jury.”225 In fact, Wilson went even further than arguing that the Sixth Amendment 
should protect foreigners. According to Wilson, “When an alien is tried, one half 

����*DUULVRQ��:LOVRQ�DW����������FLWHG�LQ�QRWH�����
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Joseph Carens would write that, “Citizenship in Western liberal democracies is the modern 
equivalent of feudal privilege — an inherited status that greatly enhances one’s life chances…[and] 
is hard to justify when one think about it closely.”
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����*DUULVRQ��Wilson at 1194 (cited in note 27).
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of his jury should be aliens, if he require it.”226 Wilson was so concerned with en-
suring that the Constitution would produce fair trials that he sought to give aliens 
juries composed of their foreign peers so that prejudices would not deprive them 
of a proper trial.
� 7KH�¿UVW�FRQVWLWXWLRQDO�FULVLV�LQYROYLQJ�WKH�SXQLVKPHQW�RI�IRUHLJQHUV�GLG�
not ever come to trial. In 1798, Congress passed the Alien and Sedition Acts, the 
former of which gave the president virtually unlimited power to detain and deport 
foreigners. The debates over the Alien Act had every bit as much to do with an 
ongoing power struggle between the Federalists and the Jeffersonians as they did 
with the constitutional rights of aliens. As Gerald Neuman explains, “The statutes 
embodied the extreme Federalists’ reaction to the importation of dangerous revo-
lutionary ideas from France, which they saw being spread by French agents, Irish 
immigrants, and Jeffersonian Republicans.”227 Nevertheless, the Alien Act forced 
the punishment of foreigners to the forefront of public discourse because its con-
tent, “posed in stark form the question whether aliens had constitutional rights.”228 
 The Federalists’ arguments foreshadowed the Supreme Court’s jurispru-
dence regarding the punishment of aliens. Neuman recounts how, “The Federal-
ists…gave a nativist twist to the social contract background of American consti-
tutionalism. Citizens, as parties to the compact, could assert constitutional rights. 
But aliens were not parties and had to look elsewhere for their rights — for exam-
ple, to the law of nations, which recognized the power of a nation to expel aliens at 
will.”229 The Federalists framed their position in terms of loyalty and moral desert 
E\�VXJJHVWLQJ�WKDW�³IRUHLJQ�LPPLJUDQWV�ZHUH�LQVXI¿FLHQWO\�DWWDFKHG�WR�WKH�JRRG�RI�
the country or to republican principles.”230

 In contrast to the Supreme Court decisions discussed in the previous chap-
ter, the preexisting membership approach lost in the debates over the Alien Act.231 
The Jeffersonians countered the Federalists’ arguments with theories of constitu-
tionalism similar to implied membership. Gerald Neuman describes how,
  
 John Taylor of Caroline…supported aliens’ entitlement to constitutional
 rights with three arguments…the generality of the text…a strong
 republication argument that…the Alien Act transgressed fundamental
 republican principles by creating a class of persons wholly dependent on 
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 the president…[and the position that] even under the law of nations aliens
 ‘were entitled and subjected to the sanctions of municipal law.’”232 

Taylor singled out, “[the] deprivation of common law rights without due process, 
denial of trial by jury, and exercise of judicial power by the president,” as the key 
constitutional defects in the Alien Act.233�6LPLODU�WR�:LOVRQ��7D\ORU�IHOW�WKDW�VSHFL¿F�
constitutional provisions related to punishment should apply to foreigners in the 
same manner as they would for citizens.
 James Madison also voiced opposition to the Alien Act. However, Madi-
son was careful to distinguish between alien friends and alien enemies. In Madi-
son’s Report on the Virginia Resolutions, he attacked the Alien Act for unconsti-
tutionally violating the separation of powers doctrine and depriving alien friends 
of vital constitutional protections. In contrast to Wilson, Madison endorsed the 
dissimilar treatment of alien enemies. According to Madison, the Alien Act im-
SURSHUO\�FRQÀDWHG��

 the two cases of aliens, members of a hostile nation; and…members of
 friendly nations…With respect to alien enemies, no doubt has been
 intimated as to the federal authority over them; the Constitution having 
 expressly delegated to Congress the power to declare war against any 
 nation, and of course to treat it and all its members as enemies…With
 respect to aliens who are not enemies…the power assumed by the act
 of Congress is denied to be constitutional.234

Madison’s position that a jury trial is not constitutionally necessary to determine 
whether a foreigner is an alien friend or enemy foreshadows the United States 
government’s use of the term enemy combatant in the War on Terror. However, 
Madison was highly critical of the idea that the executive branch — as opposed to 
the judiciary — could determine which individuals were alien enemies.235 Further-
more, Madison attacked the Federalists’ claim that deportation is not punishment, 
but rather the revocation of a favor. In Madison’s words, “if a banishment of this 
VRUW�EH�QRW�D�SXQLVKPHQW��DQG�DPRQJ�WKH�VHYHUHVW�RI�SXQLVKPHQWV��LW�ZLOO�EH�GLI¿-
cult to imagine a doom to which the name can be applied.”236 Madison added that, 
“it cannot be a true inference, that, because the admission of an alien is a favor, 
the favor may be revoked at pleasure. A grant of land to an individual may be of 
favor, not of right; but the moment the grant is made, the favor becomes a right.”237 

����1HXPDQ��Strangers at 57 (cited in note 36).
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The crux of Madison’s argument is that whatever legal differences there may be 
between citizens and aliens, the Constitution does not support the dissimilar treat-
ment of foreigners for the purpose of punishment. Madison explicitly attacked the 
Federalists’ version of the American social contract, reasoning that
 
 it does not follow, because aliens are not parties to the Constitution, as
 citizens are parties to it, that, whilst they actually conform to it, they have 
 no right to its protection. Aliens are not more parties to the laws than they 
 are parties to the Constitution; yet it will not be disputed that, as they owe, 
 on one hand, temporary obedience, they are entitled in return, to their
 protection and advantage. If aliens had  no rights to the Constitution, they 
 might not only be banished, but even capitally punished, without a jury or 
 the other incidents to a fair trial.238

Like Wilson, Madison even supported giving foreigners trials with at least one half 
of the jury composed of aliens.239

 For at least some of the Framers, there was something about the constitu-
tional protections afforded to criminal defendants that they felt was a fundamental 
requirement of legitimate punishment. Madison and Wilson opposed punishing 
foreigners without trials. The Sixth Amendment contains the Constitution’s guar-
antee to a public jury trial. In addition, the Fourth, Fifth, and Fourteenth Amend-
PHQWV��DORQJ�ZLWK� WKH�6XVSHQVLRQ�&ODXVH�HVWDEOLVK�VSHFL¿F� OHJDO�SURWHFWLRQV�IRU�
individuals accused of crime. At different points in American history, the Supreme 
Court has sanctioned the denial of these constitutional rights to aliens. Implied 
membership stipulates that in order for punishment to be legitimate, the consti-
tutional protections afforded to the accused must extend to all individuals in the 
same manner.

C. Habeas Corpus, Due Process, and Jury Trials

 The legal protections enshrined in the Suspension Clause and the Fifth, 
6L[WK��DQG�)RXUWHHQWK�$PHQGPHQWV�ÀRZ�GLUHFWO\�IURP�RQH�WR�HDFK�RWKHU��7KH�ZULW�
of habeas corpus gives individuals the right to challenge their detention. The Fifth, 
Sixth, and Fourteenth Amendments deal with how the government may consti-
tutionally punish an individual once an individual has been apprehended and de-
tained.240 These constitutional provisions are closely intertwined and tend to arise 

����0DGLVRQ��³0DGLVRQ¶V�5HSRUW´������FLWHG�LQ�����
����,G�
����7KH�(LJKWK�$PHQGPHQW�DOVR�FRQFHUQV�WKH�WUHDWPHQW�RI�LQGLYLGXDOV�DIWHU�FDSWXUH��+RZHYHU��
the Eighth Amendment rarely makes an appearance in cases concerning the rights of aliens. This 
is likely because arguments grounded in other constitutional provisions will be more likely to 
persuade justices of the Supreme Court. In Fong Yue Ting, Justice Brewer explicitly invokes the 
Eighth Amendment, but only in passing. Fong Yue Ting v. United States, 149 US 733. It may be 

together in cases. Furthermore, these legal protections are vital to the legitimacy of 
punishment. Parties to the social contract would hypothetically demand these mea-
sures because they all represent common sense obstacles to the abuse of power. 
Implied membership requires the state to treat all targets of punishment as citizens, 
and thus extend these protections to all individuals accused of wrongdoing.
 In Yick Wo v. Hopkins (1886), the Supreme Court ruled that the Constitu-
tion protects aliens from “arbitrary and unjust discrimination.”241 The case con-
cerned a San Francisco city ordinance that effectively prevented individuals of 
Chinese descent from operating dry cleaning businesses.242 In his majority opinion, 
Justice Mathews declared in no uncertain terms that, “The Fourteenth Amendment 
WR�WKH�&RQVWLWXWLRQ�LV�QRW�FRQ¿QHG�WR�WKH�SURWHFWLRQ�RI�FLWL]HQV«7KHVH�SURYLVLRQV�
are universal in their application…without regard to any differences of race, of 
color, or of nationality.”243 In Mathews’s view there is something different about 
the United States Constitution that counsels against the inherent power arguments 
that carried the day in 7KH�,QVXODU�&DVHV. As Mathews explained, “Sovereignty 
itself is, of course, not subject to law, for it is the author and source of law; but, 
in our system…sovereignty itself remains with the people…And the law is the 
GH¿QLWLRQ�DQG�OLPLWDWLRQ�RI�SRZHU�´244 Mathews recognized that the limitations on 
the power of the government established in the Constitution are necessary for po-
OLWLFDO�OHJLWLPDF\��ZKHWKHU�RU�QRW�WKH�WDUJHW�RI�JRYHUQPHQW�DFWLRQ�SRVVHVVHV�RI¿FLDO�
citizenship.
 Seven years later, the Supreme Court embraced preexisting membership 
and balancing in Fong Yue Ting. However, Justice Brewer’s dissent presented a 
persuasive case for extending more than the Fourteenth Amendment to aliens. Cit-
ing Madison’s Report on the Virginia Resolutions, Brewer asserted that the statute 
empowering the President to expel foreigners at will, “deprive[d] them of liberty, 
and impose[d] punishment without due process of law…in disregard of the 4th, 
5th, 6th, and 8th articles of the amendments.”245 Whereas the facts in Yick Wo only 
required Mathews to determine the applicability of the Due Process Clause of the 
Fourteenth Amendment to aliens, Brewer explicitly argued that the government 
should punish citizens and aliens in the same manner.  Similar to Mathews, Brewer 
sought to distinguish punishment in the United States from the practice other gov-
ernments. In Brewer’s words, “whatever the rights a resident alien might have in 
any other nation, here, he is within the express protection of the Constitution…The 
*RYHUQPHQWV�RI�RWKHU�QDWLRQV�KDYH�HODVWLF�SRZHUV��2XUV�DUH�¿[HG�DQG�ERXQGHG�E\�

that the dissimilar treatment of aliens exposes them to penalties that would be considered cruel and 
unusual if applied to citizens. 
����Yick Wo v. Hopkins, 118 US 356 (1886).
����Yick Wo, 118 US at 356.
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a written Constitution.”246 Brewer’s dissent hits at a core tenet of implied member-
ship. In a given situation, preexisting membership and balancing may seem prac-
tically necessary. However, in order for punishment to be legitimate, reasonable 
protections must be provided to the accused. In the Constitution, the Suspension 
Clause and several of the amendments embody the reasonable protections neces-
sary for punishment to be legitimate. Unfortunately, Brewer conditioned his dis-
sent upon the territorial doctrine of 7KH�,QVXODU�&DVHV. Despite his adamant decla-
ration that the Constitution protects resident aliens, Brewer maintained that, “The 
Constitution has no extraterritorial effect.”247 Brewer’s dissent thus approaches a 
constitutional theory of implied membership, but ultimately falls short.
 Justice Murphy attacked the territorial distinction in his dissent for ,Q�UH�
Yamashita, laying the groundwork for a theory of implied membership. In Ya-
mashita, Quirin, Eisentrager�� DQG� WKH� FDVHV�GHDOLQJ�ZLWK� LQGH¿QLWH�GHWHQWLRQ� DW�
Guantanamo Bay, the government put forth two primary arguments. First, the gov-
ernment relied upon the territorial distinction of 7KH�,QVXODU�&DVHV. Second, the 
government claimed that even if the Fifth and Fourteenth Amendments guaranteed 
due process to foreigners, that military commissions — as opposed the public jury 
trials — could satisfy the requirements of due process. As Justice Murphy rec-
ognized, military commissions too often “disregard the procedural rights of an 
accused person…especially the due process clause of the Fifth Amendment.”248 
According to Murphy, the constitutional protections afforded to the accused are 
“universal and indestructible.”249 Just as Lawson and Seidman describe 7KH� ,Q-
sular Cases as a response to “felt needs,” Justice Murphy attacked the military 
commission in Yamashita as the product of “popular passion or frenzy of the mo-
ment.”250 In Murphy’s view, “No military necessity or other emergency demanded 
the suspension of the safeguards of due process.”251 Similar to Justices Mathews 
and Brewer, Murphy proposed that while the government action in dispute was 
“reminiscent of…[the policies of] less respected nations…such a procedure is un-
worthy of the tradition of our people…[and] the common ideals of mankind.”252 
 Two years later, Justice Murphy joined Justice Rutledge’s dissent for 
Ahrens v. Clark, which offered a stinging rebuke to the territorial distinction relied 
on by the government. According to Rutledge, “ruling…that the writ [of habeas 
FRUSXV@�FDQ�LVVXH�RQO\�ZKHQ�WKH�SODFH�RI�FRQ¿QHPHQW�OLHV�ZLWKLQ�WKH�OLPLWV�RI�WKH�
court’s territorial jurisdiction…[allows a] purely geographic fact...[to strip the writ 
RI@�PXFK�RI� LWV�KLVWRULF�HI¿FDF\�´253 Shortly thereafter, Justice Black provided a 

����,G�DW�����
����Fong Yue Ting, 149 US at 738.
248࣠�,Q�UH�<DPDVKLWD, 327 US at 26.
����Id at 27.
����Id at 26.
��� Id at 27.
252࣠�,Q�UH�<DPDVKLWD, 327 US at 28.
����Ahrens, 335 US at 194-5.

full articulation of implied membership in his dissent for Johnson v. Eisentrager. 
According to Black, “United States citizenship…is a priceless treasure…[that] is 
enriched beyond price by our goal of equal justice under law — equal justice not 
for citizens alone, but for all persons coming within the ambit of our power.”254 
Furthermore, Justice Black pointed out that in denying writs of habeas corpus to 
the petitioners in Eisentrager, the Court essentially convicted them of war crimes, 
GHVSLWH�QRW�KDYLQJ�VXI¿FLHQW�HYLGHQFH�EURXJKW�WR�WULDO��$V�%ODFN�H[SODLQHG�
 
 Whether obedience to commands of their Japanese superiors would in
 itself constitute ‘unlawful’ belligerency in violation of the laws of war is
 not so simple a question as the Court assumes. The alleged  circumstances,
 if proven, would place these Germans in much the same position as
 patriotic French, Dutch, or Norwegian soldiers who fought on with the 
� %ULWLVK� DIWHU� WKHLU� KRPHODQGV�RI¿FLDOO\� VXUUHQGHUHG� WR�1D]L�*HUPDQ\�255 

These dissents represent a realization that implied membership is necessary in 
order for punishment to be legitimate. Justice Black’s declaration that the Con-
stitution protects “all persons coming with the ambit of our power” captures this 
principle perfectly. The Supreme Court’s endorsement of military commissions 
presents a serious problem because it gives illegitimate actions the appearance of 
political legitimacy.
 Implied membership would have required the Court to issue quite differ-
ent decisions in Fong Yue Ting, Yamashita, Ahrens, and Eisentrager. In Quirin, 
implied membership would not have substantially altered the outcome. Justice 
Mathews’s majority opinion for Yick Wo is a perfect example of implied member-
VKLS��DQG�DOVR�KHOSV�WR�LOOXPLQDWH�WKH�GH¿FLHQFLHV�LQ�WKH�&RXUW¶V�DSSURDFK�WR�WKH�
other cases discussed in this section. As discussed earlier in the chapter, implied 
membership measures the political legitimacy of the state in accordance with the 
hypothetical consent of individuals against whom the government exercises coer-
cive force. To adopt Rousseau’s language, implied membership requires the gen-
eral will of the social contract to take into account the wills of both citizens and 
aliens who become the targets of government force. Matthews’s declaration that 
individual rights provisions such as the Fourteenth Amendment, “are universal in 
their application…without regard to difference of race, of color, or of nationality,” 
is consistent with this principle.  
 A Court employing implied membership in its jurisprudence would adopt 
Matthews’s approach from Yick Wo and apply it to Fong Yue Ting, Yamashita, 
Ahrens, Quirin, and Eisentrager. As recounted in the previous chapter, the Court 
opted instead for preexisting membership and balancing. This phenomenon is 
somewhat understandable for the Court’s holdings in Yamashita, Ahrens, Quirin, 

����Eisentrager, 339 US at 791.
����,G�DW�����
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and Eisentrager, given the pressures of World War II. In Fong Yue Ting, it is all 
WRR�OLNHO\�WKDW�WKH�&RXUW�ZDV�LQÀXHQFHG�FRQVLGHUDEO\�E\�[HQRSKRELD�DQG�WKH�SUHF-
edents set in 7KH�,QVXODU�&DVHV. Even Justice Brewer, who authored the dissent 
for Fong Yue Ting, remarked, “this statute is directed only against the obnoxious 
Chinese, but…who shall say it will not be exercised tomorrow against other class-
es and other people?”256 According to implied membership, the Court in Fong Yue 
Ting should have struck down the unlimited power of expulsion that the govern-
ment claimed to possess. Furthermore, the Court should have gone beyond even 
Brewer’s dissent and discarded the idea that, “the Constitution has no extraterrito-
rial effect.” Similarly, the Court should have followed Justice Rutledge’s dissent 
in Ahrens. Rutledge correctly recognized that the territorial distinction relied upon 
by the Court in Ahrens was arbitrary and unreasonable. As explained earlier, the 
Court’s refusal to apply the Constitution to aliens outside Untied States territory 
developed from the twisted logic of actual consent.
 In Yamashita, Quirin, and Eisentrager, implied membership would have 
required the Court to extend the protections of the Suspension Clause and the 
Fifth and Sixth Amendments to the accused. As discussed in the previous chap-
ter, the Supreme Court upheld the use of military commissions in all three cases, 
citing national security concerns in support of its conclusions. In Quirin, implied 
membership should not have produced a substantially different result since the 
German saboteurs were essentially caught in the act. However, the government 
would have had to prosecute the defendants in court, rather than by military com-
mission. In contrast, Justice Murphy’s dissent in Yamashita and Justice Black’s 
dissent in Eisentrager suggest that the extension of constitutional protections to 
the accused may have allowed evidence to come to trial that would have changed 
the outcomes of the cases. Murphy worried that Yamashita was decided too quick-
ly amidst the frenzy of the war, while Black insisted that the facts in Eisentrager 
were much more complicated than the government claimed. The tragedy of these 
cases is that whether or not the accused were in fact guilty, the government’s deci-
sion to withhold important legal protections from them makes it almost impossible 
to determine if the Court was right. Implied membership stipulates that the denial 
of constitutional protections to the accused in Yamashita and Eisentrager renders 
the government’s actions in those cases illegitimate. 
 Justice Black’s dissent in Eisentrager helps explain why the Court should 
have used implied membership to decide these cases. As mentioned above, a com-
mon theme in the Supreme Court opinions discussed in this section is that the Con-
stitution requires the government of the United States to treat aliens in a manner 
that the authorities of other nations might not. In Justice Brewer’s words, “The 
*RYHUQPHQW�RI�RWKHU�QDWLRQV�KDYH�HODVWLF�SRZHU��2XUV�DUH�¿[HG�DQG�ERXQGHG�E\�D�
written Constitution.” Justice Black’s revelation in Eisentrager that, “United States 
citizenship…is enriched beyond price by our goal of equal justice under law…for 

����Fong Yue Ting, 149 US at 743.

all persons coming within the ambit of our power” takes this concept and applies 
it to all punishment. Justice Black grasped the essence of implied membership: the 
hypothetical consent of every individual governed by the state matters. Extending 
constitutional protections to aliens — even overseas — ensures the legitimacy of 
the government in its relationship to all individuals against whom it uses coercive 
force.

D. The Fourth Amendment

 The Fourth Amendment protects individuals from unreasonable searches 
and also from searches conducted without a warrant. In contrast to “the accused” 
of the Sixth Amendment and the “persons” referred to in the Fifth Amendment, 
the text of the Fourth Amendment establishes a “right of the people…against un-
reasonable searches and seizures.” In 9HUGXJR�8UTXLGH], Chief Justice Rehnquist 
argued that this shift in language is an indication that the Fourth Amendment only 
DSSOLHV�WR�FLWL]HQV��RU�WR�LQGLYLGXDOV�ZKR�KDYH�RWKHUZLVH�HVWDEOLVKHG�D�³VXI¿FLHQW�
connection” to the United States. The Fourth Amendment is also distinct from the 
Fifth and Sixth Amendments in that it is primarily concerned with the treatment of 
individuals prior to capture, and also with the standards of evidence permissible 
at trial. In the same way that the United States government has argued at vari-
ous points that it could satisfy the requirements of due process without granting 
a trial, a government could hypothetically extend the protections of the Fifth and 
Sixth Amendments to individuals without abiding by the constraints of the Fourth 
Amendment. In other words, it is not wholly unreasonable to treat the Fourth 
Amendment as a right or privilege beyond the guarantees of the Fifth and Sixth 
Amendments.
 Justice Brennan’s arguments for applying the Fourth Amendment to aliens 
in 9HUGXJR�8UTXLGH] provide the most comprehensive articulation of implied mem-
bership in American constitutional law. Brennan’s dissent scathingly described 
the Court’s holding as an exercise in hypocrisy. In Brennan’s view, Chief Justice 
Rehnquist’s majority opinion amounted to the principle that, “although foreign na-
tionals must abide by our laws even when in their own countries, our Government 
need not abide by the Fourth Amendment when it investigates them for violations 
of our laws.”257 In response to Rehnquist’s conclusion that the Fourth Amendment 
GLG� QRW� DSSO\� WR�9HUGXJR�8UTXLGH]� EHFDXVH� KH� KDG� QRW� HVWDEOLVKHG� D� VXI¿FLHQW�
connection to the country, Brennan insisted that the United States had imposed 
D�VXI¿FLHQW�FRQQHFWLRQ�XSRQ�9HUGXJR�8UTXLGH]�E\�GHWDLQLQJ�KLP�DQG�VHHNLQJ�WR�
convict him. As Brennan explained,

 What the majority ignores…is the most obvious connection between
 Verdugo-Urquidez and the United States: he was investigated and is being

257�9HUGXJR�8UTXLGH], 494 US at 279.
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 prosecuted for violations of United States law and may well spend the rest
� RI�KLV�OLIH�LQ�D�8QLWHG�6WDWHV�SULVRQ��7KH�µVXI¿FLHQW�FRQQHFWLRQ¶�LV�VXSSOLHG
 not by Verdugo-Urquidez, but by the Government. Respondent is entitled 
 to the protections of the Fourth Amendment because our Government, by
 investigating him and attempting to hold him accountable under United 
 States criminal laws, has treated him as a member of our community for 
 the purposes of enforcing our laws. He has become, quite literally, one of
 the governed.258

Brennan recognized that nationality and location are irrelevant to the legitima-
cy of punishment. What matters is the extension of reasonable protections to the 
accused. In 9HUGXJR�8UTXLGH], the government, by seeking to prosecute Verdu-
go-Urquidez in an American court, sought to represent the trial as a legitimate use 
of punishment. However, as Justice Brennan revealed in his dissenting opinion, 
the denial of Fourth Amendment rights to Verdugo-Urquidez — and the accompa-
nying doctrine of punishing aliens without full constitutional constraints upon the 
government — made the government’s use of coercive force illegitimate. 
 Gerald Neuman uses Justice Brennan’s dissent in 9HUGXJR�8UTXLGH]�to de-
velop his mutuality of obligation model. Neuman focuses on Brennan’s discussion 
of the “basic notions of mutuality.”259 After declaring that Verdugo-Urquidez is “a 
member of our community for the purposes of enforcing our laws,” Brennan also 
argues for the extension of constitutional rights to aliens on the basis of mutuality. 
According to Brennan, 

 Mutuality is essential to ensure the fundamental fairness that underlies our 
 Bill of Rights. Foreign nationals investigated and prosecuted for alleged
 violations of United States criminal laws are just as vulnerable to
 oppressive government behavior as are United States citizens
 investigated and prosecuted for the same alleged violations…When our 
 Government holds these co-defendants to the same standards of conduct,
 the Fourth Amendment, which protects the citizen from unreasonable
 searches and seizures, should protect the foreign national as well.260

Neuman’s mutuality of obligation approach, “extends constitutional rights to 
aliens abroad only in those situations in which the United States claims an in-
dividual’s obedience to its commands on the basis of legitimate authority.”261 In 
this light, Neuman’s model appears identical to implied membership. Indeed, in 

����9HUGXJR�8UTXLGH], 494 US at 283-84.
����,G�DW�����
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����1HXPDQ��Strangers at 99 (cited in note 36). 

most situations, mutuality of obligation and implied membership would yield the 
same conclusions. However, Neuman does not appear to accept Brennan’s claim 
that aliens become members of the American community when the United States 
punishes them. According to Neuman, “the mutuality of obligation approach re-
spects the written Constitution by making all the rights it contains presumptively 
applicable…[and] leav[ing] room for textual references or other inputs to rebut the 
presumption.”262 Neuman limits the potential scope of application for his theory 
by adding this caveat to the mutuality of obligation model. It is not even clear 
that Neuman’s mutuality of obligation would lead to Brennan’s dissent in Verdu-
go-Urquidez. Were Chief Justice Rehnquist to reexamine his holding in light of 
Neuman’s model, he could argue that he used a textual reference — the use of the 
term “the people” in the Fourth Amendment — in order to rebut the presumption 
that the Constitution protects Verdugo-Urquidez against unreasonable searches 
and seizures. Neuman offers two examples of situations where mutuality of ob-
ligation would not apply. As Neuman explains, “the mutuality approach would 
not afford domestic constitutional rights to the residents of an adversary nation 
during armed hostilities; nor would it restrict an ideologically based policy of aid 
to foreign political parties.”263 The denial of constitutional rights to citizens of an 
adversary nation during armed hostilities is consistent with the holdings in Ahrens 
and Quirin��LQGH¿QLWH�GHWHQWLRQ�DW�*XDQWDQDPR�%D\��DQG�-DSDQHVH�LQWHUQPHQW��,I�
the military commissions from Yamashita and Eisentrager had each been held only 
1-2 years earlier, Neuman’s theory would support the Supreme Court’s decisions 
in those cases as well. 
 The crucial implication in Neuman’s model is that citizens are treated 
differently from aliens. His mutuality approach stipulates that most of the time 
when the government seeks to punish a foreigner, the government is temporarily 
obliged to extend constitutional protections to the accused. In contrast, implied 
membership follows Brennan’s revelation that whenever the government seeks to 
punish anyone, the target of government coercion is a member of the community 
for which the state exists. When the United States punishes someone, that person 
becomes a member of We the People, whose hypothetical consent and interests are 
incorporated into the general will or general good for which the social contract — 
in this case the Constitution — is established. The social contract and the Consti-
tution are fundamentally for those upon whom the state seeks to impose legitimate 
FRHUFLRQ��,QGLYLGXDOV�ZKR�KROG�RI¿FLDO�FLWL]HQVKLS�DUH�DXWRPDWLFDOO\�LQ�WKLV�JURXS�
because they are the most immediate targets of government action. In Brennan’s 
words, “The focus of the Fourth Amendment is on what the Government can and 
cannot do, and how it may act, not against whom these actions may be taken…
[the] Bill of Rights…[is] a limitation on the Government’s conduct with respect to 

����1HXPDQ��Strangers at 102 (cited in note 36).
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all whom it seeks to govern.”264

 When the government seeks impose coercive force upon anyone — alien 
or citizen — without reasonable protections, the government’s actions are not po-
litically legitimate and should not be labeled as punishment; Hobbes’s term “hos-
tile act” is an appropriate description for such a scenario. The government cannot 
claim — as the United States sought to in the Guantanamo cases — that it can 
provide foreigners with protections that are weaker than those enjoyed by citizens, 
but nonetheless reasonable. The fallacy of actual consent means that giving aliens 
weaker legal protections makes those protections unreasonable. To arbitrarily less-
en an individual’s protections from government power is to make those protections 
unreasonable. 
 For these reasons, the Court in 9HUGXJR�8UTXLGH]� should have adopted 
Brennan’s reasoning and ruled against the government. In the short-term, it may 
very well have been the case that a serious criminal would go unpunished. Howev-
er, the government already felt that it had enough evidence to apprehend and extra-
dite Verdugo-Urquidez before they raided his home in Mexico. It is thus possible 
that the government could have successfully prosecuted Verdugo-Urquidez even 
without the tally book recovered at his home. Furthermore, the consequences of 
Chief Justice Rehnquist’s majority opinion have proven to be much more enduring 
than whatever the failure to convict one individual might have been. By denying 
Verdugo-Urquidez the protections of the Fourth Amendment while prosecuting 
him using otherwise legitimate means, the United States government exercised 
illegitimate power under the guise of legitimate authority. Furthermore, Justice 
Rehnquist’s restrictive interpretation of the American social contract has yet to be 
overturned. His majority opinion in 9HUGXJR�8UTXLGH] is evidence of the unfortu-
nate and enduring legacy of actual consent in American constitutional law. 

E. Responses to Potential Criticism

 There are two primary counterarguments to implied membership. The 
¿UVW� LV� WKDW� LPSOLHG�PHPEHUVKLS� LV� LQÀH[LEOH�� WKH� WKHRU\�HQGDQJHUV� WKH� VWDWH�E\�
placing unrealistic constraints upon its coercive power. This is what Scalia had in 
mind when he declared in his dissenting opinion for Rasul that entertaining writs 
of habeas corpus submitted by Guantanamo detainees would have, “a potentially 
harmful effect upon the Nation’s conduct of a war.”265 Two cases — Korematsu v. 
United States (1944) and Ex Parte Milligan (1866) — illustrate why this criticism 
fails. 
 In Korematsu, the Court upheld the constitutionality of World War II Japa-
nese internment camps. The targets of government coercion included both citizens 
and foreigners. However, Korematsu is useful for understanding implied mem-

����9HUGXJR�8UTXLGH], 494 US at 288.
����Rasul, 542 US at 576.

bership because Justice Jackson’s dissent explains why the Constitution cannot be 
reconciled with unconstitutional military orders, even if they are deemed necessary 
for military success. On March 21st 1942, Congress passed legislation authoriz-
ing military commanders to establish military zones in the western United States 
from which they could exclude groups and individuals. Shortly thereafter, General 
DeWitt issued Civilian Exclusion Order No. 34, which “directed that, after May 9, 
1942, all persons of Japanese ancestry should be excluded from [San Leandro, Cal-
ifornia].”266 Justice Black began his opinion of the Court by noting that “all legal 
restrictions which curtail the civil rights of a single racial group are immediately 
suspect.”267�1HYHUWKHOHVV��KH�DQG�¿YH�RWKHU�MXVWLFHV�XSKHOG�*HQHUDO�'H:LWW¶V�RUGHU��
In Black’s view, the Supreme Court is unable to “reject as unfounded the judgment 
of…military authorities and of Congress” during war.268 As Justice Frankfurter ex-
plained in his concurring opinion, “the war power of the government is ‘the power 
to wage war successfully.’ Therefore, the validity of action under the war power 
must be judged wholly in the context of war. That action is not to be stigmatized as 
lawless because like action in times of peace would be lawless.”269

 Justice Jackson provided an elegant solution to the dilemma faced by the 
Court in Korematsu by refusing to equate practical necessity with constitutional-
ity. Jackson conceded that, “Defense measures will not, and often should not, be 
held within the limits that bind civil authority in peace.” Furthermore, Jackson 
acknowledged that, “No court can require…a [military] commander…to act as a 
reasonable man; he may be unreasonably cautious and exacting. Perhaps he should 
be.” However, Jackson reasoned that, “a commander, in temporarily focusing the 
life of a community on defense, is carrying out a military program…[and] is not 
making law in the sense the courts know the term. He issues orders, and they may 
have certain authority as military commands, although they may be very bad as 
constitutional law.” According to Jackson, the majority erred by seeking to “con-
¿QH�PLOLWDU\�H[SHGLHQWV�E\�WKH�&RQVWLWXWLRQ�´�-DFNVRQ�SRLQWHG�RXW�WKDW�WKH�ORJLFDO�
extension of such an approach would “distort the Constitution to approve all that 
the military may deem expedient.”270 Jackson concluded that even if practical ne-
cessity and the war power granted General DeWitt the military authority to issue 
&LYLOLDQ�([FOXVLRQ�2UGHU�1R������ WKH�&RXUW�ZRXOG�EH�MXVWL¿HG�LQ�UXOLQJ�WKDW� WKH�
order was unconstitutional. In Jackson’s words,

 Much is said of the danger to liberty from the Army program…But a
 judicial construction of the due process clause that will sustain this order 
 is a far more subtle blow to liberty than the promulgation of the order

����Korematsu v. United States, 323 US 214, 215-6 (1944).
����,G�DW�����
����,G�DW����
����,G�DW�����
����Korematsu, 323 US at 245.
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 itself. A military order, however unconstitutional, is not apt to last longer 
 than the military emergency…But once a judicial opinion rationalizes
 such an order to show that it conforms to the Constitution, or rather
 rationalizes the Constitution to show that the Constitution sanctions such 
 an order, the Court for all time has validated the principle…in criminal
 procedure…The principle then lies about like a loaded weapon, ready for
 the hand of any authority that can bring forward a plausible claim of an 
 urgent need.271

The military may end up executing unconstitutional orders during the course of 
war. However, the Constitution should not be understood to sanction such actions. 
By its very nature, the Constitution seeks to limit power rather than expand it. 
 By distinguishing between legitimate and illegitimate exercises of coer-
FLYH�SRZHU��LPSOLHG�PHPEHUVKLS�DYRLGV�WKH�FKDUJH�WKDW�LW� LV�GDQJHURXVO\�LQÀH[-
ible. As a matter of practice, the state may end up exercising power during war 
for which it cannot claim legitimacy. Implied membership requires that when the 
state resorts to measures that would not stand the test of hypothetical consent, such 
actions are understood as illegitimate. Hobbes distinguishes between punishment 
and hostile actions in order to illustrate this point. For this reason, it is acceptable 
to kill a soldier during battle without bringing him to trial. However, Hobbes in-
sists that both punishment and hostile action are legitimate because the sovereign 
possesses the legitimate authority to do whatever is necessary for the survival of 
the state. Implied membership rejects the claim that whatever is necessary for sur-
vival is legitimate. War is not an act of governance. In contrast, when the govern-
ment seeks to punish an individual, it claims that its coercion is legitimate.
 The distinction between illegitimate and legitimate power matters in this 
context for a number of reasons. First, the targets of illegitimate power have no 
duty to obey the state. Second, members of society may rightfully choose to pun-
ish individuals responsible for the exercise of illegitimate power. Even if those 
individuals are later pardoned or excused, the recognition that their actions were 
LOOHJLWLPDWH� LV�VLJQL¿FDQW��$V�-XVWLFH�-DFNVRQ�ZDUQHG� LQ�.RUHPDWVX��VDQFWLRQLQJ�
an illegitimate power as legitimate makes it more likely that the state will resort 
to illegitimate means in the future. Finally, labeling a particular exercise of power 
as illegitimate may serve to charge the government with transgressing the moral 
standards of the community.
 In the United States Constitution, the Suspension Clause imposes guide-
lines for when the government may temporarily cease to provide individuals with 
reasonable legal protections. The Suspension Clause states that, “The Privilege 
of the Writ of Habeas Corpus shall not be suspended unless when in Cases of 
Rebellion or Invasion, the public Safety may require it.” In Ex Parte Milligan, the 

����,G�DW�������

Supreme Court correctly recognized the extreme importance of the Suspension 
Clause and its potential for abuse.272 Lambdin Milligan was an American citizen 
who was convicted by a military commission and sentenced to death during the 
Civil War.273 Justice Davis’s majority opinion offered a stinging rebuke to claims 
of military necessity. As Davis explained, the Framers included the writ of habeas 
corpus in the Constitution because they “foresaw that troublous times would arise 
when rulers and people would…seek by sharp and decisive measures to accom-
plish ends deemed just and proper, and that principles of constitutional liberty 
would be in peril unless established by irrepealable law.”274 Davis excoriated the 
government for defending the use of military commissions. His opinion culmi-
nates in the following passage:

 It is claimed that martial law covers with its broad mantle the proceedings 
 of this military commission. The proposition is this: that, in a time of war, 
 the commander of an armed force…has the power, within the lines of his 
 military district, to suspend all civil rights and their remedies and subject 
 citizens, as well as soldiers, to the rule of his will, and, in the exercise of 
� KLV�ODZIXO�DXWKRULW\��FDQQRW�EH�UHVWUDLQHG�H[FHSW�E\�KLV�VXSHULRU�RI¿FHU�RU
 the President…If this position is sound to the extent claimed, then, when
 war exists…[a] commander…can, if he chooses…on the plea of necessity, 
 with the approval of the Executive, substitute military force for and to the 
 exclusion of the laws, and punish all persons as he thinks right and
 proper…This statement…if true, [indicates that] republican government is
 a failure, and there is an end of liberty regulated by law…This nation, as 
 experience has proved, cannot always remain at peace.275

While the facts in Milligan are constrained to the treatment of citizens, Davis’s ar-
guments point against the Court’s holdings in Quirin, Yamashita, and Eisentrager, 
as well as the use of military commissions at Guantanamo. 
 Similar to Justice Jackson in Korematsu, Justice Davis acknowledged that 
military necessity might force the government to act in ways that would be unac-
ceptable outside of war. However, Davis explained in detail how the Suspension 
Clause regulates this type of government conduct. According to Davis, the Con-
stitution forbids the government from suspending habeas corpus unless there is an 
actual rebellion or invasion. Davis ruled that the government lacked the authority 
to suspend habeas corpus in Indiana, where the military commission convicted 
Milligan, because, “Martial law cannot arise from a threatened invasion.”276 Just 

����Ex Parte Milligan, 71 US 2 (1866).
����Id at 108-09.
����Milligan, 71 US at 120.
����,G�DW�������
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as importantly, Milligan demonstrated that the Suspension Clause does not provide 
for the termination of the writ of habeas corpus or of intertwined rights, such as the 
right to a jury trial. As Davis explained,
 
 It is essential to the safety of every government that, in a great crisis like 
 the one we have just passed through, there should be a power somewhere 
 of suspending the writ of habeas corpus…[However,] the Constitution…
 does not say [that], after a writ of habeas is denied a citizen, that he shall 
 be tried otherwise than by the course of common law; if it had intended 
 this result, it was easy, by the use of direct words, to have accomplished
 it.277

If the requirements of the Suspension Clause are met, the government may tem-
porarily deny individuals habeas corpus, but once the invasion or rebellion has 
ceased, the government must extend full legal protections to those individuals. In 
Davis’s words, “During the late wicked Rebellion…considerations of safety were 
mingled with the exercise of power…Now that the public safety is assured…[tri-
als] can be decided without passion or the admixture of any element not required 
to form a legal judgment.”278 In this way, the Constitution places considerable re-
straints upon the potential exercise of illegitimate authority during war.
 The Suspension Clause serves as the constitutional embodiment of im-
plied membership. It expressly limits the denial of reasonable legal protections 
IRU�WKH�DFFXVHG�E\�UHTXLULQJ�VSHFL¿F��H[WUHPH�FLUFXPVWDQFHV�WR�DULVH�LQ�RUGHU�IRU�
the government to withhold constitutional rights from detained individuals. Most 
importantly, the Suspension Clause makes clear that the government may only 
temporarily suspend access to constitutional protections. The absence of any ref-
erence to citizenship in the Suspension Clause requires proponents of preexisting 
membership and balancing to reach outside the Constitution to the illusion of actu-
al consent in order to deny important legal protections to foreigners. Implied mem-
bership requires that the Suspension Clause apply to all individuals accused of 
crime. This interpretation is consistent with both the general understanding of the 
Constitution as a document concerned primarily with constraints upon the power 
of the government and with the language of the Suspension Clause.279 
 The second main objection to implied membership is that the social con-
tract becomes meaningless if all individuals whom the state seeks to punish must 
be thought of as citizens. Treating a terror suspect as a citizen would seem to be 
a perverse doctrine to many people. According to the logic of actual consent, the 

����Milligan, 71 US at 125-6.
����,G�DW�����
����7KH�6XVSHQVLRQ�&ODXVH�VWDWHV�WKDW��³7KH�3ULYLOHJH�RI�WKH�:ULW�RI�+DEHDV�&RUSXV�VKDOO�QRW�EH�
suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.” (The 
United States Constitution, Article I, § 9, cl. 2)

rights and privileges of citizenship are earned; an individual cannot earn these 
rights and privileges by committing crimes. This criticism misses the point. Were 
individuals to actually earn the rights of citizenship, some citizens might be more 
deserving than others of important legal protections. Implied membership recog-
QL]HV� WKDW� WKH�RI¿FLDO�GLVWLQFWLRQ�RI�FLWL]HQVKLS�VKRXOG�EH� LUUHOHYDQW� IRU� WKH�SXU-
poses of punishment. However, citizenship and the social contract are still very 
much relevant in a theory of implied membership. Parties to the social contract 
must deliberate and enact policies in order for there to be any claim to legitimacy 
LQ�WKH�¿UVW�SODFH��,QGLYLGXDOV�GR�QRW�HDUQ�WKHLU�FLWL]HQVKLS��EXW�WKH\�PD\�PDNH�WKHLU�
citizenship relevant through their participation in the political life of the social 
FRQWUDFW��)XUWKHUPRUH��RI¿FLDO�FLWL]HQVKLS�PD\�EH�UHOHYDQW�DV�D�QHFHVVDU\�GLVWLQF-
tion for some government actions other than punishment. A requirement that indi-
YLGXDOV�PXVW�KROG�RI¿FLDO�FLWL]HQVKLS�LQ�RUGHU�WR�KROG�SXEOLF�RI¿FH�LV�D�UHDVRQDEOH�
method for ensuring that candidates are serious. In this case, implied membership 
does not require the government to treat citizens and aliens in the same manner 
because the government is not coercing the individuals it excludes from candidacy. 
Implied membership is not the same as the theory of universalism that Neuman 
criticizes. As explained in the previous chapter, universalism treats “all human be-
ings on earth as subjects of the American social contract.”280 Implied membership 
treats all human beings whom the United States seeks to punish as members of the 
American social contract. Far from requiring that, “constitutional provisions…be 
interpreted as applicable to every person and at every place,” implied membership 
only becomes relevant when the state seeks to punish an individual.281 Finally, 
the social contract is still relevant in a theory of implied membership when the 
government carries out punishment because at its very essence, the social contract 
is a means for legitimizing the use of coercive force. In fact, the social contract is 
more relevant to punishment under a theory of implied membership because the 
reasonable constraints placed upon the government are not ignored when the tar-
get of government action is an alien. Implied membership ensures that reasonable 
protections from punishment are always a requirement of political legitimacy.

F. Reexamining Guantanamo

� ,PSOLHG�PHPEHUVKLS�YLHZV� WKH�SUDFWLFH�RI� LQGH¿QLWH�GHWHQWLRQ�DW�*XDQ-
tanamo Bay as an illegitimate exercise of coercive power. In each of the cases 
dealing with Guantanamo, the government relied heavily upon national security 
arguments and the Authorization for Use of Military Force (AUMF). Congress 
passed the AUMF shortly after the terrorist attacks of September 11th, 2001. The 
text of the AUMF purports to bestow authority upon the President,
 

����1HXPDQ��Strangers at 109-10 (cited in note 36).
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 to use all necessary and appropriate force against those nations,
 organizations, or persons he determines planned, authorized, committed, 
 or aided the terrorists attacks that occurred on September 11, 2001, or
 harbored such organization or persons, in order to prevent any future acts 
 of international terrorism against the United States by such nations,
 organizations or persons.282

The government has offered scant evidence to supplement detentions made pursu-
ant to the AUMF. In Hamdi, Justice O’Connor revealed that the “sole evidentiary 
support that the Government…provided to the courts for Hamdi’s detention,” was 
D� VWDWHPHQW� VXEPLWWHG�E\� D� JRYHUQPHQW� RI¿FLDO� DOOHJLQJ� WKDW�� ³+DPGL� µWUDYHOHG�
WR�$IJKDQLVWDQ¶� LQ� -XO\� RU�$XJXVW� ������ DQG«WKHUHDIWHU� µDI¿OLDWHG�ZLWK� D�7DOL-
ban military unit and received weapons training.’”283 Furthermore, the government 
KDV�XVHG�WKH�VZHHSLQJ�ODQJXDJH�RI�WKH�$80)�WR�LQGH¿QLWHO\�GHWDLQ�LQGLYLGXDOV�DW�
Guantanamo who may have not even engaged in hostilities. As Kennedy observed 
LQ�%RXPHGLHQH��³6RPH�RI�WKHVH�LQGLYLGXDOV�ZHUH�DSSUHKHQGHG�RQ�WKH�EDWWOH¿HOG�LQ�
Afghanistan, [but] others [were apprehended] in places as far away as Bosnia and 
Gambia.” Most importantly, each petitioner has maintained his innocence.284 
� $FFRUGLQJ�WR�LPSOLHG�PHPEHUVKLS��WKH�SUDFWLFH�RI�LQGH¿QLWH�GHWHQWLRQ�DW�
the Guantanamo naval base is an illegitimate policy because the government with-
held reasonable legal protections from the targets of coercive force. Justice Jack-
son’s Korematsu dissent and Justice Davis’s majority opinion for Milligan provide 
a blueprint for how implied membership would operate within the Constitution for 
WKH�*XDQWDQDPR�FDVHV��,QGH¿QLWH�GHWHQWLRQ��OLNH�-DSDQHVH�LQWHUQPHQW��LV�D�UDVK�DQG�
H[SHGLHQW�PLOLWDU\�VWUDWHJ\�WKDW�WKH�6XSUHPH�&RXUW�VKRXOG�QRW�VHHN�WR�³FRQ¿QH«
by the Constitution.”285 Instead, the Supreme Court should have ruled that the gov-
ernment’s use of the naval base is unconstitutional, no matter what its practical 
appeal may be to members of the government or the military. At that point, the 
government would have had to either close down Guantanamo, or refuse to abide 
by the decision of the Supreme Court on the grounds that the threat posed by ter-
rorism was so great that unconstitutional measures were necessary. This would 
KDYH�PDGH�IRU�D�PRUH�KRQHVW�GLVFXVVLRQ�RI�LQGH¿QLWH�GHWHQWLRQ�DW�*XDQWDQDPR��
 Justice Davis’s ruling in Milligan indicates that the only possible consti-
WXWLRQDO�MXVWL¿FDWLRQ�IRU�LQGH¿QLWH�GHWHQWLRQ�LV�WKH�6XVSHQVLRQ�&ODXVH��+RZHYHU��
the facts of the Guantanamo cases fail to meet the requirements of the Suspension 
Clause. As Justice Davis explained in Milligan, a suspension of the writ “cannot 

����Boumediene, 553 US at 733.
����Hamdi, 542 US at 588.
����Boumediene, 553 US at 735.
����Korematsu, 323 US at 245.

arise from a threatened invasion.”286 Even if the requirements of the Suspension 
Clause were met, it would only allow the government to temporarily detain indi-
viduals. The Suspension Clause does not authorize the government to use military 
commissions.287 Justice Scalia’s dissenting opinion for Hamdi charts the proper 
course for the Court. In Scalia’s words,

 Where the government accuses a citizen of waging war against it, our
 Constitutional tradition has been to prosecute him in federal court for
 Treason or some other crime. Where the exigencies of war prevent that, 
 the Constitution’s Suspension Clause, Art. I. §9, cl. 2 allows Congress to
 relax the usual protections temporarily. Absent suspension, however, the
� ([HFXWLYH¶V�DVVHUWLRQ�RI�PLOLWDU\�H[LJHQF\�KDV�QRW�EHHQ�WKRXJKW�VXI¿FLHQW
 to permit detention without charge. No one contends that the
 congressional Authorization for Use of Military Force, on which the
 Government relies to justify its actions here, is an implementation of the 
 Suspension Clause.288

According to implied membership, Scalia’s reasoning must apply to aliens. Other-
wise, the actions of the government fall short of the requirements of hypothetical 
consent and are thus illegitimate. That Scalia felt so strongly about the importance 
of extending constitutional provisions in Hamdi but not in Rasul points to both the 
persuasive power of actual consent as well as its potential for arbitrary and extreme 
results. Under a theory of implied membership, the hypothetical consent of the 
petitioners in all of the Guantanamo cases matter for the political legitimacy of the 
government’s actions.

G. Drones and Beyond

 On February 4th 2013, NBC News disclosed a Justice Department memo 
LQ�ZKLFK�DWWRUQH\V�IURP�WKH�2I¿FH�RI�/HJDO�&RXQVHO��ZKLFK�SURYLGHV�OHJDO�DGYLFH�
to the White House, argue that it is constitutionally permissible for the United 
States to carry out drone strikes against American citizens in foreign countries.289 
The memo suggests that,

 where the following three conditions are met, a U.S. operation using lethal 
 force in a foreign country against a U.S. citizen who is a senior operational

����Milligan, 71 US at 127.
����,G�DW�������
����Hamdi, 542 US at 615.
����0LFKDHO�,VLNRII� Justice Department memo reveals legal case for drone strikes on Americans, 
NBC News Investigations (NBC News February 4 2013), online at http://openchannel.nbcnews.
com/_news/2013/02/04/16843014-justice-department-memo-reveals-legal-case-for-drone-strikes-
on-americans?lite (visited November 9, 2013).
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 leader of al-Qa’ida or an associated force would be lawful: (1) an informed 
� KLJK�OHYHO�RI¿FLDO�RI�WKH�8�6��JRYHUQPHQW�KDV�GHWHUPLQHG�WKDW�WKH�WDUJHWHG�
 individual poses an imminent threat…(2) capture is infeasible…and
 (3) the operation would be conducted in a manner consistent with the
 applicable law of war principles.290

The memo is a clear example of the balancing approach. In the style of The Insular 
Cases, the memo declares that, “The President has authority to respond to…[an] 
imminent threat…[due to his] constitutional responsibility to protect the country, 
[and] the inherent right of the United States to national defense under internation-
al law.”291 In short, the memo argues that constitutional protections such as the 
Fourth and Fifth Amendments are contextually dependent,292 and that if the above 
three conditions are met, the use of lethal force on an American citizen without the 
extension of constitutional protections would amount to “a lawful act of national 
self defense.”293 Similar to the government’s position in the Guantanamo cases, the 
-XVWLFH�'HSDUWPHQW�PHPR�VXIIHUV�IURP�WU\LQJ�WR�³FRQ¿QH�PLOLWDU\�H[SHGLHQWV�E\�
the Constitution.”294 It is clear from the memo that the scenario contemplated is not 
DQ�DFWLYH�EDWWOH¿HOG��EXW�UDWKHU�D�VLWXDWLRQ�ZKHUH�³DQ�LQIRUPHG�KLJK�OHYHO�RI¿FLDO�
of the U.S. government” judges the guilt of a potential target. Recent comments 
by Senator Rand Paul hit at the central problem of drone strikes. In Paul’s words, 

 [The President] is a politician. He was elected by a majority, but the
 majority doesn’t get to decide who we execute. We have a process for 
 deciding this. We have courts for deciding this…[When] you allow one 
� PDQ� WR� DFFXVH� \RX� LQ� VHFUHW�� \RX� QHYHU� JHW� QRWL¿HG� \RX� KDYH� EHHQ
� DFFXVHG«<RXU�QRWL¿FDWLRQ�LV�WKH�EX]]�RI�WKH�SURSHOOHUV�RQ�WKH�GURQH�DV�LW�
� ÀLHV�RYHUKHDG� LQ� WKH� VHFRQG�EHIRUH�\RX¶UH�NLOOHG«�>:KHQ@�SHRSOH� VD\��
� ³2K�� WKH� EDWWOH¿HOG¶V� FRPH� WR� $PHULFD´� DQG� ³WKH� EDWWOH¿HOG¶V
 everywhere…the war is limitless in time and scope,” be worried, because
� \RXU�ULJKWV�ZLOO�QRW�H[LVW�LI�\RX�FDOO�$PHULFD�D�EDWWOH¿HOG�IRU�DOO�WLPH�295

In the same way that Justice Jackson argued that American citizenship is enriched 

����³/DZIXOQHVV�RI�D�/HWKDO�2SHUDWLRQ�'LUHFWHG�$JDLQVW�D�8�6��&LWL]HQ�:KR�,V�D�6HQLRU�
Operational Leader of Al-Qa’ida or An Associated Force,” Justice Department Memo, undated, 1.
����³/DZIXOQHVV�RI�D�/HWKDO�2SHUDWLRQ�'LUHFWHG�$JDLQVW�D�8�6��&LWL]HQ�:KR�,V�D�6HQLRU�
Operational Leader of Al-Qa’ida or An Associated Force,” Justice Department Memo, undated, 1.
����,ELG, 5-7.
����³/DZIXOQHVV�RI�D�/HWKDO�2SHUDWLRQ�'LUHFWHG�$JDLQVW�D�8�6��&LWL]HQ�:KR�,V�D�6HQLRU�
Operational Leader of Al-Qa’ida or An Associated Force,” Justice Department Memo, undated, 1.
����.RUHPDWVX������86�DW�����
����$VKOH\�.LOORXJK��³5DQG�3DXO¶V��¿OLEOL]]DUG�¿OLEXVWHU�´�&11����0DUFK�������DFFHVVHG�RQOLQH�
���0DUFK�������KWWS���SROLWLFDOWLFNHU�EORJV�FQQ�FRP������������UDQG�SDXOV�¿OLEOL]]DUG�¿OLEXVWHU��

by implied membership, Senator Paul’s comments illustrate why American cit-
izenship is diminished when the government withholds reasonable protections 
from the accused. The memo even states that “the condition that an operational 
leader present an ‘imminent’ threat…does not require…clear evidence…[because] 
the threat posed by al-Qa’ida…demands a broader concept of imminence.”296 It is 
thus clear that what the Justice Department memo claims is lawful is in fact an un-
constitutional denial of legal protections. As Charlie Savage observed in a recent 
article, Administration lawyers are not simply proposing that the drone strikes are 
QHFHVVDU\��EXW�DOVR�WKDW�WKH\�DUH�³MXVWL¿DEOH�´�DQG�WKXV�OHJLWLPDWH�297 The correct in-
terpretation of this scenario demanded by implied consent requires the government 
to concede that such actions are not constitutional. Normatively, this is appealing 
because the President should have to break the law in order to kill an individual 
RXWVLGH�WKH�EDWWOH¿HOG�DQG�ZLWKRXW�WKH�LQWHUYHQWLRQ�RI�WKH�MXGLFLDU\��7KH�GHFLVLRQ�WR�
kill someone illegitimately should include the risk that there will be legal conse-
quences for those responsible for exercising illegitimate force. The President has 
taken a risk by carrying out drone strikes in such a manner. If there were no dis-
tinction between illegitimate and legitimate force, the government would be able 
to exercise limitless power with impunity. As is the case with Guantanamo, a more 
honest discussion of targeted killings would include an acknowledgement on the 
part of the government that it views the threat posed by terrorism as so great that 
unconstitutional measures are necessary. 
 Implied membership may also have implications for non-coercive govern-
ment action. However, I tend to believe that this represents the type of hard case for 
which a model of hypothetical consent cannot provide clear answers. In Plyler v. 
Doe (1982), the Supreme Court forbade Texas from excluding the children of un-
documented aliens from public schools.298 Justice Brennan’s opinion of the Court 
rested on the proposition that “the children’s status as illegal aliens did not by itself 
DIIRUG�WKH�6WDWH�D�VXI¿FLHQW�UDWLRQDO�EDVLV�IRU�GHQ\LQJ�WKH�FKLOGUHQ�WKH�EHQH¿W�RI�D�
public school education that was afforded as of right to other children in Texas.”299 
The holding in Plyler provides at least one example of when implied membership 
should apply outside the realm of punishment. It may be that the denial of certain 
EHQH¿WV�DPRXQWV�WR�RU�DSSURDFKHV�WKH�FRHUFLYH�IRUFH�IRU�ZKLFK�LPSOLHG�PHPEHU-
ship most certainly demands the equal treatment of all individuals. 
 At the very least, it is clear that the equal treatment of citizens and aliens 

����³/DZIXOQHVV�RI�D�/HWKDO�2SHUDWLRQ�'LUHFWHG�$JDLQVW�D�8�6��&LWL]HQ�:KR�,V�D�6HQLRU�
Operational Leader of Al-Qa’ida or An Associated Force,” Justice Department Memo, undated, 7.
����&KDUOLH�6DYDJH��How a U.S. Citizen Came to Be in America’s Cross Hairs, (NY Times March 
10, 2013) online at http://www.nytimes.com/2013/03/10/world/middleeast/anwar-al-awlaki-a-us-
citizen-in- americas-cross-hairs.html?pagewanted=all (visited April 2, 2013).
����6WHYHQ�*��&DODEUHVL�DQG�/HQD�0��%DUVN\��³$Q�2ULJLQDOLVW�'HIHQVH�RI�Plyler v. Doe,” 
unpublished manuscript, 1.
����6WHYHQ�*��&DODEUHVL�DQG�/HQD�0��%DUVN\��³$Q�2ULJLQDOLVW�'HIHQVH�RI Plyler v. Doe,” 
unpublished manuscript, 1.
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I. INTRODUCTION 

The United States has avowed—in international treaties and domestic leg-
LVODWLRQ²LWV�FRPPLWPHQW� WR�SURWHFWLQJ�SHUVRQV�ÀHHLQJ�SHUVHFXWLRQ�DQG� LWV�FRP-
mitment to ensuring a fair trial and due process in its courts. However, throughout 
history and continuing into the present, legal scholars, advocacy groups, and legis-
lators have criticized the United States for its adjudicatory failings in its trials for 
asylum seekers. Some domestic and international organizations have even labeled 
the United States’ treatment of asylum seekers as constituting a human rights vio-
lation.1 Despite these criticisms and other related calls for policy reform, effective 
systemic changes have yet to be implemented, and the asylum adjudication system 
continues to threaten the rights and safety of asylum seekers. This paper addresses 
two of the primary legal obstacles asylum seekers currently face in the United 
6WDWHV������D�ODUJHO\�DUELWUDU\�MXGLFLDO�SURFHVV��DQG�����WKH�GLI¿FXOW\�RI�REWDLQLQJ�
legal representation.2

† Caroline will graduate in 2014 from the University of Pennsylvania with a Bachelor of Arts in 
Philosophy, Politics, and Economics (PPE) and a double minor in English and International Devel-
opment. She plans to attend law school and is particularly interested in pursuing human rights law. 
This paper was written for a Refugee Law course at the University of Pennsylvania Law School. 
��Report of the United Nations Special Rapporteur on the Human Rights of Migrants, Jorge Busta-
mante, Addendum, Mission to the United States of America, UN Human Rights Council, 7th sess. 
(Mar. 5, 2008), U.N. Doc. A/HRC/7/12/Add.2.
��6HH��IRU�H[DPSOH��3KLOLS�*��6FKUDJ��HW�DO���Rejecting Refugees: Homeland Security’s Adminis-
tration of the One-Year Bar to Asylum, 52 William & Mary Law Review 651, (September 2010). 
Of the many obstacles asylum seekers face, I only focus on the two that have direct links to US 
GRPHVWLF�ODZ�DQG�WR�LQWHUQDWLRQDO�ODZ�VLJQHG�DQG�UDWL¿HG�E\�WKH�8QLWHG�6WDWHV��$PRQJ�RWKHU�RE-
stacles faced by asylum seekers in the US legal system are (1) The United States does not provide 
JRYHUQPHQW�IXQGHG�LQWHUSUHWDWLRQ�DW�WKH�DV\OXP�RI¿FH��DQG�LQWHUSUHWHUV�DW�WKH�LPPLJUDWLRQ�FRXUW�
are merely required to translate the questions directed to the applicant, rather than the full proceed-
ing—the United States is an anomaly in this respect, as other western nations do provide at least 
some form of interpretation at both these stages and require the entire immigration court proceeding 
WR�EH�WUDQVODWHG������7KH�8QLWHG�6WDWHV�KDV�D�RQH�\HDU�¿OLQJ�GHDGOLQH�WR�DSSO\�IRU�DV\OXP��ZKLFK�
PDQ\�DV\OXP�VHHNHUV�DUH�XQDZDUH�RI�XSRQ�DUULYLQJ�LQ�WKH�8QLWHG�6WDWHV��6LQFH�WKH�¿OLQJ�GHDGOLQH�
went into effect in 1998, about 21,000 refugees who would very likely have won asylum have been 
rejected. 

for the purposes of punishment is consistent with both social contract theory and 
the Constitution. A close look at the manner by which consent produces legitimacy 
reveals that implied membership represents a better understanding — if not a re-
quirement — of both the social contract and the Constitution. Implied membership 
rejects the fallacy of actual consent, and as a result avoids arbitrary and unfair 
policies. Implied membership a better understanding of legitimacy, and should 
be expected to lead to better results in practice. Convenience, claims of necessity, 
and misguided reliance on actual consent have historically presented formidable 
obstacles to the realization of implied membership and continue to do so. Howev-
er, proponents of implied membership have argued for its application throughout, 
providing hope that the equal treatment of the accused may someday become the 
norm.
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II. BRIEF HISTORY OF US ASYLUM LAW & EARLY
CRITICISMS OF SYSTEMATIC BIAS

As early as the 1800s, the United States faced charges that racism and na-
tivism were biasing its asylum policies, causing unequal acceptance and protection 
of those seeking refuge within its borders.  The United States enacted various laws 
OLPLWLQJ�WKH�LQÀRZ�RI�$VLDQ�DV�ZHOO�DV�6RXWKHUQ�DQG�(DVWHUQ�(XURSHDQ�LPPLJUDQWV�
DQG�IDLOHG�WR�DGPLW�-HZLVK�UHIXJHHV�DWWHPSWLQJ�WR�ÀHH�WKH�+RORFDXVW��ZKLFK�OHG�WR�
these accusations of racism and nativism.3 Prior to 1948, the United States “had 
nothing resembling a refugee policy,” formally speaking, and instead passed immi-
JUDWLRQ�DQG�DV\OXP�UHODWHG�ODZV�RQ�DQ�DG�KRF�EDVLV��:KHQ�WKH�8QLWHG�6WDWHV�¿QDO-
ly enacted its key piece of legislation for refugee protection4—the 1980 Refugee 
Act—its stated purpose was “to insure a fair and workable asylum policy which is 
consistent with [the United States’] tradition of welcoming the oppressed of other 
nations and with [its] obligations under international law.”5 The Act granted either 
refugee status or asylum to individuals who had been, or feared they would be, 
persecuted in their country of origin on account of their race, religion, nationality, 
political opinion, and/or membership in a particular social group.6 The Act also 
UHDI¿UPHG�DQG�HQVKULQHG�LQWR�ODZ�WKH�8QLWHG�6WDWHV¶�REOLJDWLRQ�WR�IROORZ�WKH�LQWHU-
national norm of non-refoulement, a norm that bans states from forcibly returning 
refugees to any place where their lives or personal freedom would be threatened on 
account of any of the abovementioned grounds.

Despite the reforms of the 1980 Refugee Act, the United States’ asylum 
SROLFLHV�FRQWLQXHG�WR�EH�FULWLFL]HG�IRU�EHLQJ�ELDVHG��SDUWLFXODUO\�GXULQJ�WKH�¿UVW�GH-
FDGH�DIWHU�LWV�LPSOHPHQWDWLRQ��'XULQJ�WKLV�¿UVW�GHFDGH��WKH�&ROG�:DU�ORRPHG�ODUJH��
and the United States was accused of viewing its asylum seekers through a strate-
JLF�OHQV��&ULWLFV�DOOHJHG�WKDW�WKH�8QLWHG�6WDWHV�RIIHUHG�DV\OXP�WR�LQGLYLGXDOV�ÀHHLQJ�
Soviet bloc countries for political and ideological reasons, rather than based on a 
QHXWUDO�HYDOXDWLRQ�RI�WKH�PHULWV�RI�WKHLU�FDVHV��0RUH�VSHFL¿FDOO\��WKH�8QLWHG�6WDWHV�
UHDGLO\�DFFHSWHG�DV�UHIXJHHV�LQGLYLGXDOV�ZKR�ÀHG�WR�WKH�8QLWHG�6WDWHV�IURP�6RYLHW�
bloc countries because it made the United States and its ideology “look good” 
DQG�FRPPXQLVP�³ORRN�EDG�´�2Q�WKH�RWKHU�KDQG��LQGLYLGXDOV�ZKR�ZHUH�ÀHHLQJ�WKH�
FRQÀLFWV� HUXSWLQJ� LQ�(O� 6DOYDGRU� DQG�*XDWHPDOD� GXULQJ� WKLV� VDPH� SHULRG� RIWHQ�

��&HQWHU�IRU�&LYLO�DQG�+XPDQ�5LJKWV��Admission of Refugees and Asylees Under the Law: Reports 
on Current United States Procedures and Policies, and Their Origins, with Recommendations for 
Change 1-7 (Notre Dame, IN: University of Notre Dame Press, 1991).
��.DUHQ�0XVDOR��-HQQLIHU�0RRUH��DQG�5LFKDUG�$��%RVZHOO��HGV���Refugee Law and Policy: A Com-
SDUDWLYH�DQG�,QWHUQDWLRQDO�$SSURDFK 66 (Durham, NC: Carolina Academic Press, 4th ed 2011).
� The Refugee Act of 1979, Committee on the Judiciary. H.R. Rep No 608, 96th Cong, 1st Sess 67 
(1979).
��86�&LWL]HQVKLS�DQG�,PPLJUDWLRQ�6HUYLFHV� Refugees and Asylum (Department of Homeland 
Security September 1, 2011), online at http://www.uscis.gov/humanitarian/refugees-asylum (visited 
August 2013).

were not granted asylum because these regimes were friendly to the United States 
during the Cold War, and the United States did not want to risk destabilizing these 
strategic alliances. Thus, critics charged the United States with allowing ideolog-
ical concerns to trump human rights concerns with respect to its refugee policy; 
it was systematically biasing its approvals or denials of asylum claims based on 
the asylum seeker’s country of origin, rather than on the merits of his or her case.7

,Q�������DIWHU� WKH�&ROG�:DU�KDG�HQGHG�� WKH�8QLWHG�6WDWHV� UHDI¿UPHG� LWV�
FRPPLWPHQW�WR�SURWHFWLQJ�LQGLYLGXDOV�ÀHHLQJ�SHUVHFXWLRQ�ZKHQ�LW�UDWL¿HG�WKH�&RQ-
vention Against Torture, Article 3 of which similarly prevents states from return-
ing or extraditing any person to a state “where there are substantial grounds for 
believing that he would be in danger of being subjected to torture.”8 Despite such 
UHDI¿UPDWLRQV�RI�WKH�8QLWHG�6WDWHV¶�FRPPLWPHQW�WR�SURWHFWLQJ�DV\OXP�VHHNHUV��DQG�
attempts to solidify such promises on legal grounds, accusations that the US legal 
system unfairly treats and fails to protect asylum seekers continue to mount. refu-
gees continue to pile up. 

III. TODAY’S CRITICISMS

,�KDYH�EULHÀ\�UHFRXQWHG�WKH�KLVWRU\�RI�FULWLFLVPV�RI�WKH�86�DV\OXP�DGMX-
dication system; now I will present recent criticisms. The present criticisms differ 
from past criticisms but equally call into question the United States’ assertion, 
upon enacting the 1980 Refugee Act, of having a “fair and workable asylum pol-
icy” that is “consistent with [its] tradition of welcoming the oppressed of other 
nations and with [its] obligations under international law.”

A. Arbitrary Adjudication

Unlike previous charges of systematic bias—racist, nativist, political, 
ideological, or otherwise—the criticisms of the past couple of decades are sug-
gestive of a more general dysfunction in the US asylum adjudication system. In-
YHVWLJDWLYH�MRXUQDOLVW�)UHGHULF�7XOVN\�ZDV�WKH�¿UVW�WR�XVH�VWDWLVWLFDO�DQDO\VHV�ZKLOH�
investigating failings of the asylum process in a 2000 report.9 The data was based 
on an analysis of government statistics of 175,000 court cases.10 His articles doc-
XPHQWHG�³H[WUDRUGLQDU\�GLVSDULWLHV�LQ�WKH�UHFRUGV�RI�LPPLJUDWLRQ�MXGJHV�´�¿QGLQJ�

��0XVDOR��0RRUH��DQG�%RVZHOO��HGV���5HIXJHH�/DZ�DQG�3ROLF\��$�&RPSDUDWLYH�DQG�,QWHUQDWLRQDO�
Approach at 87 (cited in note 4).
��81�&RQYHQWLRQ�$JDLQVW�7RUWXUH�DQG�2WKHU�&UXHO��,QKXPDQ�RU�'HJUDGLQJ�7UHDWPHQW�RU�3XQLVK-
ment Art 3.1.
��)UHGHULF�7XOVN\�-udges Who Grant Asylum Show Extreme Differences in Rulings, San Jose 
Mercury News (October 17, 2000). Tulsky’s articles incorporate the statistical analysis “conducted 
for the Mercury News�E\�'05�$VVRFLDWHV�RI�6SULQJ¿HOG��9D���DQ�RUJDQL]DWLRQ�GHYRWHG�WR�DQDO\]LQJ�
computer data for journalists.”
���,G�
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that “at one end of the spectrum, judges granted asylum in more than half the 
cases they had heard from 1995 through most of 1999…[and] at the other end, 
some judges granted asylum in less than 5 percent of the cases they heard, some 
less than 2 percent.”11�+H�IRXQG�WKDW�VWDWLVWLFDOO\�VLJQL¿FDQW�GLVSDULWLHV�ZHUH� WKH�
norm rather than the exception between immigration judges sitting in the same 
immigration courts, leading him to conclude that immigration courts were “one of 
the most arbitrary arenas in immigration policy …where an asylum seeker’s hopes 
can depend as much on which judge hears the case as anything else.”12 These stark 
disparities between grant and denial rates likely had dire consequences for asylum 
seekers. For example, Tulsky noted that “even when conditions in a country like 
Bosnia-Herzegovina or Somalia [we]re so dangerous [at the time of the trial] that 
most applicants win asylum, there [we]re many immigration judges who grant[ed] 
asylum in few or even no cases.”13 Speculation suggests that many of these denied 
asylum seekers were returned to dangerous or even lethal situations, likely in vi-
olation of the United States’ legally binding non-refoulement obligations. Unfor-
tunately, as I will show later on, these worrying disparities continue to persist and 
continue to have troubling implications for the safety of vulnerable individuals.

In 2002, a series of administrative measures were put in place that were 
LQWHQGHG�WR�PDNH�WKH�LPPLJUDWLRQ�DGMXGLFDWLRQ�V\VWHP�PRUH�HI¿FLHQW²QRW�WR�FXUH�
LWV�PRUH� GLVWXUELQJ� GH¿FLHQFLHV��5DWKHU� WKDQ� LPSURYLQJ� HI¿FLHQF\�� DV� LQWHQGHG��
WKHVH�PHDVXUHV�LQVWHDG�VKHG�OLJKW�XSRQ�LWV�V\VWHPLF�ÀDZV��7KH�HI¿FLHQF\�PHDVXUHV�
allowed federal court judges to directly review decisions made by immigration 
judges. Rather alarmingly, the federal judges discovered inappropriate and even 
hostile treatment of asylum seekers by the immigration judges, which prompted an 
“unprecedented public rebuke of the immigration judges” in 2006 by then-Attor-
ney General Gonzales.14 He consequently called for “a comprehensive review of 
the immigration courts,” the results of which I will discuss later.15

This rebuke and subsequent call for review came shortly after a report 
was published by Transactional Records Access Clearinghouse (TRAC),16 a re-
search organization of Syracuse University, that revealed the persistence of judge-
WR�MXGJH�GLVSDULWLHV�LQ�JUDQW�DQG�GHQLDO�UDWHV��7KLV�UHSRUW�FRQ¿UPHG�WKH�SHUVLVWHQFH�
RI� WKH� SUHYLRXVO\� GLVFXVVHG�7XOVN\� ¿QGLQJV��ZKLFK� KDG� EHHQ� SXEOLVKHG� VHYHUDO�

���,G�
���,G�
���7XOVN\��6DQ�-RVH�0HUFXU\�1HZV��FLWHG�LQ�QRWH����
���0XVDOR�HW��DO��Refugee Law and Policy at 991 (cited in note 4).
���0HPRUDQGXP�IURP�$WWRUQH\�*HQHUDO�$OEHUWR�*RQ]DOHV�WR�,PPLJUDWLRQ�-XGJHV��-DQXDU\����
2006), quoted in Id.
���6HH�7UDQVDFWLRQDO�5HFRUGV�$FFHVV�&OHDULQJKRXVH� About Us, TRAC (Syracuse University 2012), 
online at http://trac.syr.edu/aboutTRACgeneral.html (visited August 2013). (“The Transactional 
Records Access Clearinghouse (TRAC) is a data gathering, data research and data distribution 
organization at Syracuse University.”)

years earlier.17 It is important to note that TRAC only compared the denial rates of 
judges who decided a large number of cases and who worked in the same immi-
gration court (there are just under sixty immigration courts in the United States in 
total). TRAC did so because cases that go into each court are assigned at random 
among the court›s judges, which ensures that each judge will have roughly the 
same proportion of asylum seekers with valid and invalid claims as every other 
judge sitting on the same court.18 Thus, the differences documented in the deni-
DO�UDWHV�DPRQJ�MXGJHV�FDQ�EH�FRQVLGHUHG�VWDWLVWLFDOO\�VLJQL¿FDQW�³GLVSDULWLHV´�WKDW�
“cannot be explained by differences in the legitimacy of asylum seekers’ claims.”19

In August of 2006, shortly after TRAC published its report, Attorney Gen-
HUDO�*RQ]DOHV�RUGHUHG� WKH�([HFXWLYH�2I¿FH� IRU� ,PPLJUDWLRQ�5HYLHZ� �(2,5�� WR�
undertake its own study of the judge-to-judge asylum denial rates documented by 
TRAC as a component of the “comprehensive review” of the immigration courts 
he had ordered.20�7KH�(2,5¶V�LQGHSHQGHQW�VWXG\�FRQ¿UPHG�75$&¶V�UHSRUW��¿QGLQJ�
that “some judges had inexplicably low denial rates while others were unusually 
high.”21�/DWHU��WKH�*RYHUQPHQW�$FFRXQWDELOLW\�2I¿FH��*$2�22 also conducted its 
RZQ�VWXG\��ZKLFK�LW�SXEOLVKHG�LQ�6HSWHPEHU�������7KLV�VWXG\�IXUWKHU�FRQ¿UPHG�
the existence of the widespread decision disparities that had by then already been 
independently documented by Tulsky, TRAC, and the EOIR.23 

1. ,QLWLDO�5HIRUPV��3HUVLVWLQJ�'LVSDULWLHV

:LWK�VXFK�FOHDU�DQG�FRQVLVWHQW�HYLGHQFH�RI�D�SUREOHP��UHIRUPV�ZHUH�¿QDOO\�
called for in 2006. The EOIR instituted additional training for immigration judges 
and ordered judges with unusually high and low asylum denial rates to be moni-

���75$&��,PPLJUDWLRQ�-XGJHV, (Syracuse University July 31, 2006), online at http://trac.syr.edu/
immigration/reports/160/ (visited August 2013).
���&RPSDULQJ�VROHO\�WKH�GHQLDO�UDWHV�RI�MXGJHV�VLWWLQJ�LQ�WKH�VDPH�FRXUW�FRQWUROV�IRU�FRQIRXQGLQJ�
variables that may be introduced by the particular city in which a court is located and the particular 
types of asylum seekers these different locations draw. For example, it would not be meaningful 
to compare the denial rates of an immigration judge sitting in a court in Florida with the rates of a 
judge in California, as there may be legitimate reasons why their rates would differ considerably, 
related to the merits of the asylum seekers’ cases.
���75$&��Asylum Denial Rate Reaches All Time Low: FY 2010 Results, a Twenty-Five Year 
Perspective, (Syracuse University September 2, 2010), online at http://trac.syr.edu/immigration/
reports/240/ (visited August 2013)
���,G�
���,G�
���6HH�8�6��*RYHUQPHQW�$FFRXQWDELOLW\�2I¿FH��About GAO, (U.S. GAO 2013), online at http://  
www.gao.gov/about/index.html (visited June 30, 2013). (“The U.S. Government Accountability 
2I¿FH��*$2��LV�DQ�LQGHSHQGHQW��QRQSDUWLVDQ�DJHQF\�WKDW�ZRUNV�IRU�&RQJUHVV��2IWHQ�FDOOHG�WKH�
‘congressional watchdog,’ GAO investigates how the federal government spends taxpayer dollars.”)
���8�6��*RYHUQPHQW�$FFRXQWDELOLW\�2I¿FH��8�6��$V\OXP�6\VWHP��6LJQL¿FDQW�9DULDWLRQ�([LVWHG�LQ�
$V\OXP�2XWFRPHV�DFURVV�,PPLJUDWLRQ�&RXUWV�DQG�-XGJHV� (U.S. GAO September 2008), online 
at http://www.gao.gov/new.items/d08940.pdf (visited August 2013).
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tored.24�7KHVH�PHDVXUHV��DV�ZHOO�DV�WKH�LQFUHDVHG�RI¿FLDO�DQG�SXEOLF�DWWHQWLRQ�RQ�
immigration judges, did appear to have an impact on reducing disparity rates, ac-
cording to a follow-up study TRAC conducted. TRAC compared asylum decision 
disparities between 2008–2010 with the levels reported just prior to the Attorney 
*HQHUDO¶V�GLUHFWLYH��¿QGLQJ�WKDW�RQ�DYHUDJH�GLVSDULW\�OHYHOV�KDG�GURSSHG�E\�DERXW�
10 percent.25 Despite these improvements, high disparities continue to exist across 
the board. As TRAC noted in its 2010 report, “the unfortunate bottom line remains. 
A very important element in deciding whether an asylum seeker is granted or de-
nied asylum has little to do with the legitimacy of his or her claims, but a great deal 
to do with the particular judge to whom the asylum seeker was assigned.”26

Scholars suggest several factors to explain or partially account for the 
well-documented decision disparities, including (1) the “virtual impunity” that im-
migration judges have had for their seeming failures and documented misconduct, 
(2) the lack of an adequate complaint process against immigration judges, (3) the 
“lack of independence arising from the placement of immigration judges within the 
Justice Department,” (4) the “politicization of the immigration bench … during the 
Bush Administration,” and (5) the “crushing workload of immigration judges.”27 A 
critical similarity among these proposed causal factors is that none has any relation 

���75$&��Asylum Denial Rate Reaches All Time Low (cited in note 19).
���6HH�,G���³%HJLQQLQJ�LQ�������75$&�GHYHORSHG�DQ�RQOLQH�V\VWHP�ZKHUH�,PPLJUDWLRQ�-XGJHV�
themselves were able to compare their own asylum denial rates with those of every other judge—
information they previously had not been able to access.… Reports on the judges were published 
annually beginning in 2006. This means that since that time practitioners, immigration rights 
groups, the media and the judges themselves have been able to easily check an important aspect of 
KRZ�WKHVH�RI¿FLDOV�ZHUH�SHUIRUPLQJ�´�
���,G�
��� Musalo et. al, Refugee Law and Policy at 1009 (cited in note 4). See for summary of scholars’ 
YLHZV�DQG�¿QGLQJV�RQ�WKLV�PDWWHU��ZKLFK�,�KDYH�IXUWKHU�FRQGHQVHG�DERYH��5HJDUGLQJ�WKH�ODFN�RI�
an adequate complaint process, Musalo et. al cite a 2005 unpublished paper by Shamus Roller, 
in which he notes, “Although there is a complaint process, advocates consider it to be totally 
LQDGHTXDWH��&RPSODLQWV�DJDLQVW�LPPLJUDWLRQ�MXGJHV�DUH�WR�EH�KDQGOHG�E\�WKH�2I¿FH�RI�WKH�&KLHI�
,PPLJUDWLRQ�-XGJH�DQG�WKH�2I¿FH�RI�3URIHVVLRQDO�5HVSRQVLELOLW\��7KHUH�LV�YHU\�OLWWOH�WUDQVSDUHQF\��
and advocates have reported that they ‘rarely received even the most cursory of responses.’” This 
factor helps to explain charges of immigration judges’ “virtual impunity.” Musalo et. al cite from 
a 2008 Department of Justice source that asserts that “the selection of immigration judge [sic] was 
LPSURSHUO\�LQÀXHQFHG�E\�SROLWLFDO�FRQVLGHUDWLRQV��ZLWK�MXGJHV�EHLQJ�VHOHFWHG�RQ�WKH�EDVLV�RI�WKHLU�
loyalty to President George W. Bush, or the depth of their conservative political beliefs.” Finally, 
Musalo et. al cite a 2009 article by Dana Leigh Marks which reports that “immigration judges 
handle an average of around 350,000 cases a year, and do not have the resources that federal court 
judges have to handle the huge volume of matters on their docket.” They also note that “a recent 
study found a high level of stress and burnout among immigration judges,…seen as another factor 
which could explain some of the troubling behavior and decision-making which has recently drawn 
so much attention.” See, also, Tulsky, San Jose Mercury News (cited in note 9). Tulsky’s article re-
ports that “several [immigration judges] describe feeling pressured in their work, not to approve or 
deny, but to hear cases quickly.” Tulsky goes on to quote Judge Bruce W. Solow of the immigration 
FRXUW�LQ�0LDPL��ZKR�WHVWL¿HG�DW�D�/DERU�'HSDUWPHQW�KHDULQJ�WKDW�IRFXVHG�RQ�WKH�QDWXUH�RI�LPPLJUD-
tion judges’ responsibilities, stating, “Quite frankly, there is an impetus (sic) on productivity.”

to the merits of the asylum seeker’s case, and should therefore have no bearing on 
WKH�YHUGLFW��8QGXH�LQÀXHQFH�RI�DQ\�RI�WKHVH�IDFWRUV�LV�D�FRQFHUQLQJ�SURVSHFW��

B. 'LI¿FXOW\�2EWDLQLQJ�/HJDO�&RXQVHO

Another feature that the abovementioned causal factors have in common is 
that the judges themselves are at least partially responsible for mishandling asylum 
claims. However, in addition to which judge hears the case, another factor that has 
EHHQ�IRXQG�WR�VLJQL¿FDQWO\�DIIHFW�WULDO�RXWFRPHV�LV�ZKHWKHU�RU�QRW�WKH�DV\OXP�VHHN-
er has legal representation. A 2007 article published in the California Law Review 
noted, “the empirical data and statistical evidence overwhelmingly demonstrates 
that represented asylum seekers are far more likely to receive asylum than pro se 
asylum applicants.”28 For example, the study notes that “EOIR statistics of Immi-
JUDWLRQ�&RXUW�UHSUHVHQWDWLRQ�LQ�6DQ�)UDQFLVFR�«�IURP�¿VFDO�\HDU������VKRZ�WKDW�
46.1% of nondetained represented respondents received some form of relief … 
while 3.2% of nondetained, unrepresented respondents were granted relief.” Fur-
thermore, the report states that this stark contrast is far from an anomaly; rather, it 
is “evident across the board in metropolitan areas where EOIR keeps stats.” More 
recently, in its 2010 report, TRAC came to the same conclusion, noting, “only 11 
percent of those without legal representation were granted asylum; with legal rep-
resentation the odds rose to 54 percent.”29

Unfortunately, according to section 292 of the United States’ Immigra-
tion and Nationality Act (the collection of statutes which governs US immigration 
law),30 asylum seekers have a right to legal representation but only at “no expense 
to the government.” In other words, asylum seekers, who often cannot afford or 
gain access to legal counsel, may not be assigned a public attorney; the result is 
that many are unrepresented in immigration court.31�*LYHQ�WKH�LPSRUWDQW�LQÀXHQFH�
that counsel has been found to have on outcomes,32 as well as the importance 
placed in the United States on the right to representation, this section of the law 
has been the focus of much recent criticism and related calls for reform. Margaret 
+��7D\ORU�LV�RQH�RI�PDQ\�VFKRODUV�ZKR�DUJXHV�WKH�³TXDOL¿HG�ULJKW´�WR�FRXQVHO�DI-
forded to asylum seekers by existing law “means very little to aliens who cannot 

���1LPURG�3LWVNHU��'XH�3URFHVV�IRU�$OO��$SSO\LQJ�(OGULGJH�WR�5HTXLUH�$SSRLQWHG�&RXQVHO�IRU�$V\-
lum Seeker, 95 California Law Review 169, 189-90 (February 2007). 
���75$&��Asylum Denial Rate Reaches All Time Low.
�����86&�������
���75$&��Asylum Denial Rate Reaches All Time Low (cited in note 19). As of 2010, the proportion 
of asylum seekers who obtain legal representation has risen to 91%. Despite the increase, a large 
number continue to go unrepresented. In 2009, for example, almost 2000 asylum seekers were 
unrepresented in immigration court. 
���:KLOH�WKHUH�FRXOG�EH�D�WKLUG�YDULDEOH�DW�ZRUN�WKDW�OHDGV�WKH�VDPH�DV\OXP�VHHNHUV�ZKR�DWWDLQ�UHS-
resentation to be the ones who are granted asylum, such as an economic or cultural factor, it is like-
ly that there is a causal relationship between being legally represented and being granted asylum.
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DIIRUG�D�ODZ\HU�DQG�DUH�XQDEOH�WR�¿QG�D�YROXQWHHU�DWWRUQH\�´33 Several features of 
the asylum adjudication process itself, such as the complexity of immigration and 
DV\OXP� ODZ�DQG� WKH� IDFW�VSHFL¿F�QDWXUH�RI� WKH� LQYHVWLJDWLRQ�� KDYH�EHHQ�SRLQWHG�
to as further grounds for the necessity of counsel to ensure a fair trial and a just 
outcome.34 Some scholars and advocates assert that counsel is more necessary in 
asylum cases than in other types of court cases due to the cultural and language 
barriers faced by many asylum seekers.35

This parameter has even been criticized as being in direct violation of the 
United States’ human rights obligations under international and domestic law. For 
example, the Advocates for Human Rights, a US based non-governmental orga-
nization, notes that the United States’ “failure to ensure that all non-citizens have 
access to representation during their expulsion hearings violates ICCPR36 [Interna-
tional Covenant on Civil and Political Rights] article 13.”37 This article states that 
“an alien lawfully in the territory of a State Party to the present Covenant may be 
expelled therefrom only in pursuance of a decision reached in accordance with law 
and shall ... be represented for the purpose before … the competent authority.”38 
The Advocates for Human Rights goes on to clarify that the UN Human Rights 
Committee interprets the phrase “lawfully in the territory” as including “non-cit-
izens who wish to challenge the validity of the deportation order against them,”39 
which would include all asylum seekers.

The United Nations High Commissioner for Refugees’ (UNHCR) Guide-
lines on the Applicable Criteria and Standards relating to the Detention of Asy-
lum-Seekers also recognizes the importance of legal representation for asylum 
seekers and even explicitly recommends providing free counsel to asylum seekers. 
While not legally binding, these are important international guidelines followed 
by most of the states party to the 1951 Convention Relating to the Status of Ref-
ugees and the related 1967 Protocol. The United States is a party to the latter, 
and US immigration judges have often cited these Guidelines when handing down 
their decisions in asylum cases. These Guidelines recognize that “where possi-
ble, [asylum seekers] should receive free legal assistance.”40 In line with these 

33 Margaret H. Taylor, Promoting Legal Representation For Detained Aliens: Litigation and Ad-
ministrative Reform, 29 Connecticut Law Review 1647, 1650 (1996-1997). 
���3LWVNHU�����&DOLIRUQLD�/DZ�5HYLHZ�DW������FLWHG�LQ�QRWH�����
���,G�DW�����
���7KH�,&&35�LV�DQ�LQWHUQDWLRQDO�WUHDW\�WKDW�WKH�8QLWHG�6WDWHV�VLJQHG�LQ������DQG�UDWL¿HG�LQ�������
thereby making it legally binding in the United States.
���The Refugee Protection Act of 2010, Hearings on S. 3113 before the Senate Judiciary Commit-
tee, 111th Cong, 2d Sess 5 (May 19, 2010) (Written statement of the Advocates for Human Rights).
���,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�3ROLWLFDO�5LJKWV, 999 UNTS 171 (1966) (emphasis added).
���The Refugee Protection Act of 2010, Hearings on S. 3113 before the Senate Judiciary Commit-
tee, 111th Cong, 2d Sess 5 (May 19, 2010) (Written statement of the Advocates for Human Rights).
���UNHCR’s Revised Guidelines on Applicable Criteria and Standards relating to the Detention of 
Asylum-Seekers, 6 (UN High Commissioner for Refugees (UNHCR) February 26, 1999), online at 
http://www.refworld.org/cgi-bin/texis/vtx/rwmain?docid=3c2b3f844.

Guidelines, a number of Western, democratic states—including Canada, Austria, 
Belgium, Denmark, Finland, Germany, the Netherlands, Sweden, and the Unit-
ed Kingdom—provide representation to asylum seekers who would otherwise be 
unrepresented, seemingly recognizing the importance representation plays in fair 
proceedings.41 The United States’ failure to provide government-funded counsel to 
asylum seekers makes it a notable anomaly among western nations who have taken 
similar vows to protect asylum seekers. This comparison to other nations under-
scores the United States’ shortcomings concerning its asylum policies governing 
provision of legal counsel.

C. Additional Obstacle to Attaining Legal Counsel: Detention Conditions

The UNHCR Guidelines furthermore state that “detention should in no 
way constitute an obstacle to the asylum-seekers’ possibilities to pursue their asy-
lum application.” Several critics argue that, together, detention conditions for asy-
lum seekers and lack of government-funded counsel constitute a violation of the 
Due Process Clause of the Fifth Amendment to the Constitution, which “protects 
against undue interference with the right to counsel in deportation and … removal 
proceedings.”42 The particular nature of immigrant detention is said to qualify as 
“undue interference” with this right because detention by the Immigration and 
1DWXUDOL]DWLRQ�6HUYLFHV� �,16��RIWHQ� LQYROYHV�³FRQ¿QH>PHQW@�DW� UHPRWH� IDFLOLWLHV�
with restrictive phone and visitation policies,” pressure and sometimes coercion 
³WR�DEDQGRQ�>WKH@�VHDUFK�IRU�D�ODZ\HU�E\�,16�RI¿FHUV�DQG�LPPLJUDWLRQ�MXGJHV�«�
intent on processing them quickly,” and “access to counsel and legal materials…
[that] falls far below that which is minimally acceptable even for correctional in-
stitutions.”43 

The UN’s Special Rapporteur on the Human Rights of Migrants similarly 
noted in his 2008 report that the particular circumstances of detention in the United 
States for asylum seekers, combined with the lack of government-funded represen-
tation, constitute de facto denial of right to counsel, which he notes is a “due pro-
cess right that is fundamental to ensuring fairness and justice.”44 Echoing Amer-
LFDQ�DGYRFDWHV��KH� LGHQWL¿HV� WKH� UHPRWHQHVV�RI immigrant detention facilities as 
ZHOO�DV�PDQ\�IDFLOLWLHV¶�LQÀH[LEOH�YLVLWDWLRQ�VFKHGXOHV�DQG�DGYDQFH�QRWLFH�VFKHGXOH�
requirements as major obstacles to accessing legal counsel. And he indicates an ad-
ditional obstacle that detention poses to accessing legal representation: the impact 
it has on one’s ability to earn income. Asylum seekers are affected by this more so 
than are many others in detention, as the duration of detention for immigrants be-

���0XVDOR��Refugee Law and Policy at 946 (cited in note 4).
���7D\ORU�����&RQQHFWLFXW�/DZ�5HYLHZ�DW�������FLWHG�LQ�QRWH�����
���,G�DW������
���5HSRUW�RI�WKH�6SHFLDO�5DSSRUWHXU�RQ�WKH�KXPDQ�ULJKWV�RI�PLJUDQWV$�+5&������$GG���DW����
(cited in note 1).
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fore their trial is often longer than it is for non-immigrant detainees. These lengthy 
detentions stem from a slow bureaucratic process and time requirements that are 
more lax on charging asylum seekers with an offense, since immigration-related 
offenses are considered civil rather than criminal charges.

D. Calls for & Objections to Government Provision of Counsel

 Unsurprisingly, government-funded and appointed counsel has been a ma-
jor theme among proposals for US asylum reform.45 A 2010 report by the American 
Bar Association (ABA), for example, recommends government-funded counsel 
for asylum seekers who cannot obtain representation and suggests eliminating the 
“no expense to the government” clause of section 292 of the INA. In their widely 
used law school casebook, Refugee Law and Policy, Karen Musalo et. al similarly 
argue that “in light of the issues at stake for asylum seekers, and the difference that 
an attorney may make, considerations of fairness would argue for the provision of 
counsel at government expense to those asylum seekers who are unable to afford 
private counsel or secure pro bono representation.”46 The Refugee Protection Act 
of 2013, which was still being considered in the Senate at the time of writing this 
paper—as well as its many similar precursors, none of which were enacted—ex-
plicitly calls for an insertion into the current INA that would reform section 292 
to allow that “the Attorney General, or the designee of the Attorney General, may 
appoint counsel to represent an alien if the fair resolution or effective adjudication 
of the proceedings would be served by appointment of counsel.”47 

Opponents of providing counsel at government expense often cite resis-
tance to further burdening an already overburdened system with the costs associ-
ated with providing legal counsel. However, several scholars and advocacy groups 
argue that providing representation at government expense might actually be more 
cost effective than the status quo; for example, an article in the *HRUJHWRZQ�,PPL-
gration Law Journal notes that many “adjudicators and practitioners believe when 
DOLHQV�DUH�UHSUHVHQWHG�LQ�SURFHHGLQJV��FDVHV�PRYH�PRUH�HI¿FLHQWO\��HFRQRPLFDOO\��
and expeditiously through the system.”48 The ABA similarly asserts in its 2010 
UHSRUW��³,QFUHDVHG�UHSUHVHQWDWLRQ�RI�QRQFLWL]HQV�KDV� WKH�SRWHQWLDO� WR�EHQH¿W�ERWK�
these individuals and other stakeholders in the removal adjudication system by 

���5HIRUPLQJ�WKH�,PPLJUDWLRQ�6\VWHP��3URSRVDOV�WR�3URPRWH�,QGHSHQGHQFH��)DLUQHVV��(I¿FLHQ-
cy, and Professionalism in the Adjudication of Removal Cases, (ABA Publishing 2010), online at 
http://www.americanbar.org/content/dam/aba/migrated/Immigration/PublicDocuments/aba_com-
plete_full_report.authcheckdam.pdf.
���0XVDOR��Refugee Law and Policy at 950-951 (cited in note 4).
���5HIXJHH�3URWHFWLRQ�$FW�RI�������6����������th Cong, 1st Sess Senate Judiciary Committee (March 
21, 2013), sec. 6. 
���6XVDQ�)��0DUWLQ��$QGUHZ�,��6FKRHQKROW]��Asylum in Practice: Successes, Failures, and the Chal-
lenges Ahead, Georgetown Immigration Law Journal, 14 (595). 

PDNLQJ�WKH�V\VWHP�QRW�RQO\�IDLUHU��EXW�DOVR�PRUH�HI¿FLHQW�´49�%XW�LW�LV�GLI¿FXOW�WR�
test these claims, and there has not yet been a robust study concerning relative cost 
effectiveness. However, in an article in the Opinion Pages of the New York Times, 
the director of Human Rights Watch’s refugee program points out the human in 
addition to the economic costs involved: “In truth, a system that in effect promotes 
bad legal advice not only does a disservice to refugees, with potentially life-and-
death consequences, but also ends up costing the government by clogging the sys-
WHP�ZLWK�HUURQHRXV�GHFLVLRQV�DQG�LQHI¿FLHQFLHV�´50 

Another concern held by advocates of stricter rules on asylum involves the 
GLI¿FXOW\�RI�GLVWLQJXLVKLQJ�EHWZHHQ�HFRQRPLF�PLJUDQWV�DQG�DV\OXP�VHHNHUV��,W�LV�
often argued that many people who seek refuge in the United States are frauds—
economic migrants seeking prosperity in the United States, not individuals seeking 
refuge from persecution or torture. They therefore resist spending more resources 
on providing government-funded counsel for people whom they doubt are bona 
¿GH�UHIXJHHV�DQG�ZKRVH�FRXUW�FDVHV�DUH�DOUHDG\�YLHZHG�DV�ZDVWLQJ�JRYHUQPHQW�
resources. However, many scholars, activists, and even policymakers on the other 
side share the view that when one considers the potential non-monetary cost to a 
genuine asylum seeker—with the risk of an erroneous decision spelling deporta-
tion to his or her persecution or even death—this cost far outweighs the govern-
PHQW¶V�LQWHUHVW�LQ�DYRLGLQJ�DGPLQLVWUDWLYH�RU�¿VFDO�EXUGHQV�51

IV. CONCLUSION: PROSPECTS FOR REFORM?

There has been consistent documentation of the failings of the US asylum 
adjudication system, accompanied by various calls for reforms, by certain policy-
makers, scholars, advocacy groups, and even some international governmental or-
ganizations. However, until recently, the quick dismissals of proposed legislation, 
the relative lack of publicity of this issue, and the related lack of appeals among 
constituents for reform suggested that changes to the asylum system were not im-
minent or likely. The aforementioned Refugee Protection Act of 2013, for exam-
ple, has very little chance of becoming law. It was referred to a Senate committee 
in March of 2013 and has received little to no attention since then. Indeed, asylum 
UHIRUP²ZKLFK�E\�GH¿QLWLRQ�KDV�LWV�JUHDWHVW�LPSDFW�RQ�QRQ�86�FLWL]HQV²KDV�EHHQ�
unable to attract a large constituency of American voters who might be able to 
pressure Congress into achieving reform.

���5HIRUPLQJ�WKH�,PPLJUDWLRQ�6\VWHP��3URSRVDOV�WR�3URPRWH�,QGHSHQGHQFH��)DLUQHVV��(I¿FLHQF\��
and Professionalism in the Adjudication of Removal Cases, 5-3 (ABA Publishing 2010), online at 
http://www.americanbar.org/content/dam/aba/migrated/Immigration/PublicDocuments/aba_com-
plete_full_report.authcheckdam.pdf.
���%LOO�)UHGOLFN��The Right to Representation (The New York Times July 12, 2011), online at http://
ZZZ�Q\WLPHV�FRP�URRPIRUGHEDWH������������KRZ�FDQ�WKH�DV\OXP�V\VWHP�EH�¿[HG�DV\OXP�VHHN-
ers-the-right-to-representation.
���0XVDOR��Refugee Law and Policy at 951 (cited in note 4).
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The summer of 2013 raised hope for asylum reform, as a surge of pub-
licity surrounded the Immigration Bill being considered in Congress. This bill, 
which passed in the Senate in late June 2013, contains many provisions that would 
affect the experience of asylum seekers in the US legal system. Human Rights 
)LUVW��D�SURPLQHQW�QRQSUR¿W�DGYRFDF\�JURXS��SUDLVHG�WKH�6HQDWH¶V�YHUVLRQ�RI�WKH�
,PPLJUDWLRQ�%LOO��VD\LQJ��³WKH�ELOO�UHSUHVHQWV�VLJQL¿FDQW�SURJUHVV�WR�LPSURYH�8�6��
asylum and refugee programs.”52 Human Rights First also noted that the bill “con-
tains provisions that will improve access to counsel for vulnerable populations, 
H[SDQG�WKH�FRVW�HI¿FLHQW�/HJDO�2ULHQWDWLRQ�3URJUDP�WKDW�SURYLGHV�D�OLIHOLQH�WR�LP-
migrants in detention, and increase the use of cost-saving and humane alternatives 
WR�GHWHQWLRQ�´�7KHVH�SURYLVLRQV��LI�LQFOXGHG�LQ�WKH�¿QDO�YHUVLRQ�RI�WKH�ELOO��ZRXOG�
directly address several of the issues with the asylum adjudication system that are 
discussed in this paper. 

+RZHYHU��WKH�SURVSHFW�WKDW�WKHVH�SURYLVLRQV�ZLOO�EH�LQFOXGHG�LQ�D�¿QDO�ELOO�
is becoming increasingly unlikely. If an immigration reform bill is to become law, 
identical versions of the bill must pass in both the Senate and in the House of Rep-
resentatives, and then be signed into law by the President. House Speaker Boehner 
already made clear that the House has “no intention of ever going to conference on 
the Senate bill” as he spoke to reporters on Capitol Hill in mid-November, mean-
ing a compromise version of the Senate bill is highly dubious.53 Whether an immi-
gration reform bill will be passed at all by the current, highly polarized Congress 
hangs very much in doubt, and it is almost certain that if a bill is to pass, it will 
not be nearly as liberal as the Senate’s version that has been so heavily praised by 
asylum reform advocates. Indeed, there has been particular opposition by members 
of the conservative House to the provisions of the Senate’s bill that are viewed as 
“more lenient” toward noncitizens. 

Despite the hopes raised this past summer for meaningful reform of the 
asylum adjudication system to take place on the coattails of broader immigration 
reform, prospects for reform have again been thwarted. The political odds indeed 
seem stacked against it, and it is unclear how and when they might be overcome 
in the future.

���6HQDWH�,PPLJUDWLRQ�%LOO�0RYHV�)RUZDUG�ZLWK�3URWHFWLRQV�IRU�5HIXJHHV��+XPDQ�5LJKWV�)LUVW�
�+XPDQ�5LJKWV�)LUVW�-XQH������������RQOLQH�DW�KWWS���ZZZ�KXPDQULJKWV¿UVW�RUJ������������VHQ-
ate-immigration-bill-moves-forward-with-protections-for-refugees/.
���0ROO\�%DOO��:KDW�+DSSHQHG�WR�,PPLJUDWLRQ�5HIRUP", (The Atlantic November 22, 2013), 
online at http://www.theatlantic.com/politics/archive/2013/11/what-happened-to-immigration-re-
form/281705/.
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 In his 1869 utilitarian opus, On Liberty, John Stuart Mill examined the 
relationship between state authority and personal freedom. Integral to his theory 
was the role of morality in state action, on which he concludes: “The only pur-
pose for which power can be rightfully exercised over any member of a civilized 
community, against his will, is to prevent harm to others. His own good, either 
SK\VLFDO�RU�PRUDO��LV�QRW�D�VXI¿FLHQW�ZDUUDQW��+H�FDQQRW�ULJKWIXOO\�EH�FRPSHOOHG�WR�
do or forbear because . . . in the opinions of others, to do so would be wise or even 
right.”1 However, time has shown that American society has largely rejected Mill’s 
conclusion, as evidenced by its preoccupation with a moralized and moralizing 
FLYLOL]DWLRQ��7KLV�¿[DWLRQ�LV�EHVW�LOOXVWUDWHG�E\�WKH�FRPSOH[�KLVWRU\�RI�SURVWLWXWLRQ�
in the United States. Not only does this history expose an American obsession with 
public and private morality, but it also lays bare the innate tension between social 
control and civil liberties, as well as the imbrications of race and gender with the 
creation of public policy. Most importantly, it reveals the inextricable role of mo-
UDOLW\�DV�MXVWL¿FDWLRQ�IRU�WKH�PDLQWHQDQFH�RI�D�WUDGLWLRQDO�VRFLDO�RUGHU�
 The years between 1870 and 1915 saw the most volatile period in the 
history of American prostitution as a moral panic gripped the nation and spawned 
targeted attacks on vice and corruption in cities across the country. Recognizing 
massive social hysteria, the federal government quickly took up the cause, passing 
¿UVW�WKH�3DJH�$FW�LQ�������DQG�WKHQ�WKH�0DQQ�$FW�LQ�������:KLOH�RQ�WKH�VXUIDFH�
both acts appear to be merely federal measures against the spread of prostitution 
and vice in American society, even a cursory analysis reveals that both were thinly 
veiled efforts to stymie shifting gender and race relations that were stimulated 
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by widespread immigration, industrialization, and urbanization. As sociologists 
Brian Donovan and Tori Barnes-Brus explain in their essay, “Narratives of Sexual 
&RQVHQW�DQG�&RHUFLRQ�´�³ODZV�DJDLQVW�SURVWLWXWLRQ�DUH�FUHDWHG�DQG�XVHG�LQ�VSHFL¿F�
cultural contexts to serve agendas that have less to do with illegal sex and more 
to do with maintaining social hierarchies marked by gender, race, and ethnicity.”2 
The Page and Mann Acts are no exceptions; both employed highly ambiguous 
language that gave the courts unprecedented power to take legal action against 
those who deviated from accepted gender, racial, and sexual norms. Driven by so-
cial anxieties concerning the shifting sociopolitical landscape, turn-of-the-century 
prostitution legislation relied increasingly on moral rhetoric that shielded legisla-
tive intent and thereby enabled prostitution legislation to encroach on civil liberties 
and function as a vehicle for social control.

Passed in 1875, the Page Act came about at the tail end of American Re-
construction during a radical shift in American society’s notions of civil rights and 
civil liberties. While some legislation, namely the Fourteenth Amendment, sought 
to expand citizenship and civil rights, other legislation, including the Page Act, 
sought to maintain the status quo by restricting the rights of certain groups and 
E\�QDUURZLQJ�WKH�GH¿QLWLRQ�RI�ZKDW�LW�PHDQW�WR�EH�³$PHULFDQ�´�%XLOGLQJ�RQ�ZKLWH�
$PHULFD¶V�IHDUV�DERXW�WKH�VRFLDO�DQG�HFRQRPLF�UDPL¿FDWLRQV�RI�HPDQFLSDWLRQ�DQG�
black enfranchisement, Reconstruction Era legislation often associated social ail-
PHQWV�ZLWK�D�VSHFL¿F�UDFLDO�RU�HWKQLF�JURXS��8�6��OHJLVODWRUV�KDG�DPSOH�RSSRUWXQLW\�
to link such ailments with incoming immigrants, given the unprecedented levels 
of “new” immigration from Asia, Mexico, and Eastern and Southern Europe at the 
end of the nineteenth century. 

In the American West, Chinese laborers comprised the vast majority of 
the immigrant population and were therefore associated with instances of vice and 
“immorality” in small laboring towns along the West Coast. Chinese immigrants 
rarely entered the country in family units; men were predominately single labor-
ers who sought economic opportunity, while women sought positions as domestic 
servants in American households. The lack of familial ties amongst Chinese im-
migrants distinguished them from “mainstream” American patriarchy and allowed 
American politicians, legislators, and social reformers to hold “deviant” Chinese 
immigrants responsible for the vice rampant in laboring communities, including 
prostitution. The Workingman’s Party, which protected the interests of white labor-
HUV�LQ�UHVSRQVH�WR�WKH�PDVVLYH�LQÀX[�RI�LQH[SHQVLYH�&KLQHVH�ODERU��ZHQW�VR�IDU�DV�
to declare that Chinese prostitutes were responsible for nine-tenths of the cases of 
syphilis in California.3 

Social reformers, on the other hand, sought to draw national attention to 

��%ULDQ�'RQRYDQ�DQG�7RUL�%DUQHV�%UXV��Narratives of Sexual Consent and Coercion: Forced Pros-
titution Trials in Progressive-Era New York City, 36 L & Soc Inquiry 597, 619 (2011). 
��%ULDQ�'RQRYDQ��White Slave Crusades: Race, Gender, and Anti-Vice Activism, 1887-1917 ch 6 at 
111 (University of Illinois 2006). 

the pervasive social depravity in immigrant communities. In his 1913 exposé, 
³:KLWH�6ODYH�7UDI¿F�´�WKH�SURPLQHQW�%RVWRQLDQ�UHIRUPHU�2��(GZDUG�-DQQH\�SDLQW-
ed a vivid and highly-racialized picture of the evils of the “Chinaman’s trade:” “In 
PDQ\�FLWLHV�RQ�WKH�3DFL¿F�&RDVW«PDQ\�VODYH�SHQV�IRU�ZRPHQ�KDYH�EHHQ�EXLOW�LQ�
the reconstructed Chinatown…. The women have little air, and are rarely allowed 
to leave their rooms…. Are they not slaves – literally slaves? How hopeless and 
helpless is the condition of those Chinese slave girls, no enlightened white woman 
can realize.” 4 Not only did Janney portray the racial “other” as the source of vice, 
but he also juxtaposed the “enlightened” and pure white woman with the down-
trodden and enslaved Chinese girl, evoking fresh notions of slavery and racial 
anxiety in Reconstruction Era America. Other accounts focused on the interracial 
nature of Chinese vice districts populated by white clients and “colored” prosti-
tutes, heightening social fears of racial mixing and thus drawing renewed interest 
from reformers.5 

Percolating through the American conscience, these narratives fueled an-
ti-Chinese sentiment and “helped shore up the political and social dominance of 
native-born white over Chinese immigrants.”6 Additionally, they brought immi-
gration to the forefront of political discussion and paved way for early efforts to 
codify, on a federal scale, prevailing moral and social mores in the United States. 
Prostitution served as the prime subject for a legal attack on public immorality, 
as it stood at the nexus of immigration and social vice. The Page Act of 1875 
PDUNHG�WKH�¿UVW�IHGHUDO�DWWHPSW�WR�UHJXODWH�SURVWLWXWLRQ��ZKLFK�DFFRUGHG�WKH�IHG-
eral government a say in American morality. While often cited exclusively as an 
immigration act, the Page Act focused almost entirely on immigration as a con-
GXLW�IRU�SURVWLWXWLRQ��7KULFH�WKH�RQH�SDJH�GRFXPHQW�UHIHUHQFHG�SURVWLWXWLRQ��¿UVW��
it excluded from the United States any “cooly,” or any “subject of China, Japan, 
or any Oriental country” who had “entered into a contract or agreement for a term 
of service within the United States, for lewd and immoral purposes;”7 second, 
it deemed the “importation into the United States of women for the purposes of 
prostitution” a felony;8 and third, it deemed “women imported for the purposes of 
prostitution” a special class of “obnoxious persons” forever barred from entering 
the U.S.9 In effect, these three clauses generalized all immigrants of Asian origin, 
stigmatized them as carriers of vice and crime, and labeled Asian women as par-
ticularly immoral.

In addition to the racist and nativist rhetoric inhering in the term “coo-
ly,” the Page Act employed vague language that lent itself generously to a broad 

��2��(GZDUG�-DQQH\��:KLWH�6ODYH�7UDI¿F��in Thomas A. Foster, ed, 'RFXPHQWLQJ�,QWLPDWH�0DWWHUV��
Primary Sources for a History of Sexuality in America 112, 112 (University of Chicago 2012). 
��'RQRYDQ��White Slave Crusades ch 6 at 112 (cited in note 3).
��,G�DW�����
��3DJH�$FW�RI�����������FK���������6WDW�����
��3DJH�$FW�RI�����������FK���������6WDW�����
��3DJH�$FW�RI�����������FK���������6WDW���������
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DQG�GLVFULPLQDWRU\�DSSOLFDWLRQ�E\�WKH�FRXUWV��%\�IDLOLQJ�WR�GH¿QH�³OHZG´�DQG�³LP-
moral,” U.S. legislators left the act amenable to the interpretation of “xenophobic 
courts” that “supported the overwhelming anti-Chinese sentiments of native-born 
Americans.” 10 In turn, court rulings inextricably linked immigrants to vice and 
prostitution; the Act’s reliance on morality throughout the text was key in creating 
D� VSDFH� DQG� MXVWL¿FDWLRQ� IRU� VXFK�GLVFULPLQDWRU\�RXWFRPHV��)XUWKHU�� GHVSLWH� WKH�
relatively limited scope of the Page Act, it left a legacy of national importance 
that “paired immigration control with morals control.”11 This relationship, as well 
as the role of morality in its creation, would be expanded and strengthened in the 
coming decades as moral and purity reformers gained social and political clout, 
and as social anxiety over immigration reached an apex.

In his book, The Response to Prostitution in the Progressive Era, historian 
Mark Thomas Connelly argues that American society at the turn of the century was 
driven by a desire to reinstate a strain of Jacksonian values known as “civilized 
morality,” which sought to homogenize “moral and cultural values, sexual and 
economic roles, religious sanctions, hygienic rules, and idealized behavioral pat-
terns” across many ethnic groups living within the United States.12 At the core of 
“civilized morality” was a deep commitment to progress via individual economic 
and social advancement. However, beneath these notions of individuality and so-
cial progress laid a potentially subversive predisposition to vice that necessitated 
conscious repression of latent immorality.13

The purity reform movement emerged as a champion of civilized morality, 
targeting instances of vice and social deterioration that were thought to stem from 
the changing economic and demographic landscapes around the turn of the centu-
ry. David J. Pivar, author of Purity Crusade: Sexual Morality and Social Control, 
1868-1900, argues that the purity reform movement began as a “cultural response 
to the effects of urbanization and industrialization,” but quickly became the creator 
RI�D�QHZ�³YDULDQW�RI�VRFLDO�3XULWDQLVP´�WKDW�³GLUHFWO\�LQÀXHQFHG�WKH�GHYHORSPHQW�
of a modern social system [and] educated Americans in common social values.”14 
Simultaneously, however, reformists were “quietly assisting in the channeling of 
social reconstruction,” guiding society towards a homogenous and unquestioned 
moral code that aligned with white middle-class values.15 In essence, the purity 
crusade was an attempt to “force the reality of social conditions into line with the 

���'RQRYDQ��White Slave Crusades ch 6 at 111 (cited in note 3).
���*UDFH�3HxD�'HOJDGR��Border Control and Sexual Policing: White Slavery and Prostitution Along 
the US-Mexico Borderlands, 1903-1910 43 W Hist Q 157, 160 (2012).
���0DUN�7KRPDV�&RQQHOO\��The Response to Prostitution in the Progressive Era 8 (University of 
NC 1980).
���,G�DW���
���'DYLG�-��3LYDU��Purity Crusade: Sexual Morality and Social Control, 1868-1900 ch 5 at 245 
(Greenwood 1973).
���,G�DW 245.

dictates of civilized morality.”16 
Although purity reformers targeted a variety of social ills, including alco-

hol, poverty, and poor working conditions, a large part of their work focused on 
creating a moral citizenry via the repression and restriction of sexuality in Amer-
ican society. Prostitution was at the forefront of this crusade, as it resided at the 
intersection of immigration and illicit sexual behavior. Well-intentioned efforts to 
curtail the sale and trade of sex were often coupled with elements of social control, 
as middle-class reformers sought to instill values of civilized morality in those 
whom they had “saved.” Brian Donovan notes, “the moral worthiness of [prosti-
tutes] was contingent upon their training in domestic femininity,” and their “moral 
status depended on certain sex/gender practices.”17 This evinces the purity reform 
movement’s focus on “reestablish[ing] norms of behavior, counter[ing] immoral-
ity, and reorient[ing] people in socially desirable directions” so as to align with 
white middle-class values.18 

In the early 1900s, a group known as the “age-of-consent” reformers 
DGRSWHG� WKH�SXULW\� FUXVDGH¶V�¿JKW� DJDLQVW� LOOLFLW� VH[XDO�EHKDYLRU��'LVWLQJXLVKLQJ�
themselves from the purity reform movement, age-of-consent reformers sought 
not only social reconstruction, but also to effect legal changes that would cement 
WKHLU�PRUDO�UHIRUPV��6SHFL¿FDOO\��WKH\�VRXJKW�WR�³FDWHJRUL]H�LOOLFLW�VH[XDO�EHKDYLRU�
as a crime, with law deterring and constraining evil.”19 While reform efforts were 
largely successful in achieving an increased age-of-consent for sexual activity at 
the local and federal level, and while these laws did see an increased conviction 
rate for rape and sexual abuse cases brought by young women, their ability to 
curtail national immorality was severely limited owing to the ameliorative nature 
of their championed laws, which “rarely engag[ed] in a fundamental criticism of 
the system.”20 Building on the legacy of the Page Act, these laws often focused on 
the moral issues associated with deviant sexual practices rather than root causes, 
which had more to do with complex issues of race, class, and gender.
 As America moved into the twentieth century, reformers built on the per-
ceived success of the age-of-consent campaign by increasingly pushing for legal 
solutions to the moral crisis. When coupled with nativist sentiments brought on by 
continued surges in immigration, mainstream America’s commitment to a civilized 
morality resulted in discriminatory and homogenizing legislation that held the ra-
cial and ethnic “other” to blame for social problems. Using the Page Act as a mod-
el, legislators in Washington responded to the “current of nativist sentiment” by 
passing restrictive immigration acts in which “foreigners became the scapegoats 

���&RQQHOO\��The Response to Prostitution in the Progressive Era at 8 (cited in note 12).
���'RQRYDQ��White Slave Crusades ch 6 at 123 (cited in note 3).
���3LYDU��Purity Crusades ch 4 at 139 (cited in note 14).
���,G�DW 139.
���,G�DW 152.
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for the sexual anxieties of the native-born.”21 
+LVWRULDQ�*UDFH�3HxD�'HOJDGR�DUJXHV� WKDW� WKH�FRQYHUJHQFH�RI� LPPLJUD-

tion law and the moral purity movement at the turn of the century rendered U.S. 
borders a “gendered and sexualized project of the American state,” which sought 
to “prohibit the admission of ‘alien’ women and girls practicing prostitution and 
those who procured them.”22 The Chinese Exclusion Act of 1882 continued the 
work of the Page Act in placing severe limitations on the number of Chinese im-
migrants admitted into the United States each year. In the wake of this act, many 
Chinese immigrants attempted to enter the country through the US-Mexico border, 
widening the scope of immigration policy while simultaneously strengthening the 
connection between immigration and sexual immorality.23 

7KH�,PPLJUDWLRQ�$FWV�RI������DQG������RI¿FLDOO\�VDQFWLRQHG�WKLV�FRQÀX-
ence, as “federal immigration law and morals purity legislation merged to regulate 
HQWU\�RQ�WKH�EDVLV�RI�VH[XDO�DQG�JHQGHU�TXDOL¿FDWLRQV�´24 The Immigration Act of 
�����VLJQDOHG�D�VLJQL¿FDQW�VKLIW� LQ�SURVWLWXWLRQ� OHJLVODWLRQ� LQ� WKDW� LW�DOORZHG� WKH�
deportation of female prostitutes, transferring blame from male procurers to the 
women themselves. This act effectively reinforced the social belief that female 
immigrants were a source of vice and sexual impropriety who fell outside the pa-
rameters of acceptable American femininity.

In the years after 1907, enforcement efforts shifted to complement legis-
lative focus on sex and gender. The US Bureau of Immigration increasingly used 
deportation as a tool to control prostitution.25 Additionally, further revisions to the 
1907 Act granted lasting and expansive power to the Bureau, sanctioning the en-
forcement agency’s efforts to regulate immigration “on the basis of sexual and 
gender exclusions.”26 Three years later, the Mann Act would solidify the role of 
the US Bureau of Immigration and would legitimize the use of morality as a justi-
¿FDWLRQ�IRU�WKH�UHVWULFWLRQ�RI�FLYLO�OLEHUWLHV�XQGHU�WKH�XPEUHOOD�RI�ZKDW�FDPH�WR�EH�
known as “white slavery.”

:KLOH�WKH�LQWHUQDWLRQDO�WUDI¿FNLQJ�RI�ZRPHQ�IRU�SURVWLWXWLRQ�KDG�EHHQ�D�
matter of both national and international concern since the 1870s––as evidenced 
by the Page Act and numerous international treatises on the matter––not until the 
twentieth century did the issue take on the racially-charged and morally-saturated 
label of “white slavery.” Drawing on abolitionist rhetoric of captivity, coercion, 
and brutality, white slavery activists sought to resurrect recent and painful notions 
of African slavery and bring them to the fore of American social consciousness. 
Additionally, this rhetoric relied on common social conceptions of the innate sex-

���-RKQ�'¶(PLOLR�DQG�(VWHOOH�%��)UHHGPDQ��,QWLPDWH�0DWWHUV��$�+LVWRU\�RI�6H[XDOLW\�LQ�$PHULFD�§ 
III ch 9 at 209 (Harper, Row 1988).
���'HOJDGR�����:�+LVW�4�DW������FLWHG�LQ�QRWH�����
���,G�DW�����
���,G�DW�����
���,G�DW�����
���'HOJDGR�����:�+LVW�4�DW������FLWHG�LQ�QRWH�����

ual purity of white women, in contrast to the immorality associated with immi-
grant women and the racial “other” (an association further cemented by the afore-
mentioned immigration legislation). White slavery perpetuated purity reformers’ 
perception of some immigrants as “racially distinct, inferior, and crime-prone,”27 
a belief supported by the US Immigration Commission’s 1909 investigation on 
the effects of immigration, which cited immigrants as a major source of urban 
vice.28 Collectively, this led many Americans in the Progressive Era to perceive 
immigration and prostitution as “contiguous pieces in a jigsaw puzzle of social 
pathology.”29

A number of Americans, among them academics and reformers, sought to 
identify the underlying causes of the white slavery “epidemic.” While immigration 
was at the head of these investigations, many went deeper, citing urbanization, 
LQGXVWULDOL]DWLRQ�� DQG�PDVVLYH�PLJUDWLRQ� DV� FDWDO\VWV� IRU� WKH� WUDI¿F� LQ�ZRPHQ¶V�
bodies. In her 1915 exposé, “‘Humanity’; or, What Every Father, Mother, Boy, 
and Girl Should Know,” Louis Krauss cited the following as responsible for white 
slavery: “the lure of the city,” “lack of protection in factories,” “industrial insti-
tutions,” “the lack of municipal vice commissions,” “dance halls,” “amusement 
parks,” “saloons,” “Chop-Suey joints,” “skating rinks,” “Ferris wheels,” “lack 
of frequent conferences between minister, parent, and child,” “lack of religious 
WUDLQLQJ�DQG�WKH�ORYH�RI�*RG�´�DQG��¿QDOO\��³PRUDO�ZHDNQHVV�´30 Broadly, Krauss’ 
review highlights four main bases for the white slave phenomenon: women in 
industrialized society, urban entertainment, immigrant culture, and immorality or 
lack of religiosity.

.UDXVV¶V�FRQWHPSRUDULHV�EXLOW�RQ�KHU�FRQFOXVLRQV��IRFXVLQJ�VSHFL¿FDOO\�RQ�
the woman’s shifting position in the newly urbanized and industrialized America. 
Ernest A. Bell, a Methodist clergyman and anti-prostitution crusader in Chicago, 
commented on the unique challenges facing young women in Chicago in his 1910 
memoir, )LJKWLQJ�WKH�7UDI¿F�LQ�<RXQJ�*LUOV: “she is so unlearned in the moral and 
social geography of the city that she is … likely, if left to her own devices, to select 
her boarding house in an undesirable as in a safe and desirable part of the city; … 
Her ignorance of the underworld and her loneliness and perhaps homesickness, 
conspire to make her a ready and an easy victim of the ‘white slaver.’”31 Bell 
GH¿QHG�³ZKLWH�VODYHUV´�DV�³KXPDQ�YXOWXUHV�ZKR�IDWWHQ�RQ�WKH�VKDPH�RI�LQQRFHQW�
young girls. Many of these white slave traders are recruited from the scum of the 
criminal classes of Europe,” exposing nativist sentiments common among white 

���'RQRYDQ�DQG�%DUQHV�%UXV�����/�	�6RF�,QTXLU\�DW������FLWHG�LQ�QRWH����
���)UHGHULFN�.��*ULWWQHU��:KLWH�6ODYHU\��0\WK��,GHRORJ\��DQG�$PHULFDQ�/DZ 63 (Garland 1990).
���&RQQHOO\��The Response to Prostitution in the Progressive Era ch 3 at 48 (cited in note 12).
���/RXLV�/��.UDXVV��‘Humanity’; or, What Every Father, Mother, Boy, and Girl Should Know, in 
Thomas A. Foster, ed, 'RFXPHQWLQJ�,QWLPDWH�0DWWHUV��3ULPDU\�6RXUFHV�IRU�D�+LVWRU\�RI�6H[XDOLW\�
in America 116, 116 (University of Chicago 2012).
���(UQHVW�$��%HOO��)LJKWLQJ�WKH�7UDI¿F�LQ�<RXQJ�*LUOV § I at 24 (Chicago 1910).
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middle-class moralists in the Progressive Era.32 New York City reformer George 
Kneeland echoed Krauss’s concerns over urban entertainment, noting that “[n]
R�SODFHV�RI�DPXVHPHQW�DUH�VR�¿OOHG�ZLWK�PRUDO�GDQJHUV�WR�ER\V�DQG�JLUOV�DV�FHU-
tain public dance halls.”33�.QHHGODQG¶V�IRFXV�RQ�PRUDOLW\�H[HPSOL¿HG�PLGGOH�FODVV�
fears about the changing sexual dynamic among working-class city-dwellers, who 
were rapidly foregoing traditional sexual and marriage practices.

Contemporary scholarship on the white slavery panic cites similar social 
impetuses behind the moral white slave panic of the Progressive Era. David Pivar 
argues that “urbanization destroyed the close kinship ties of a pre-industrial era, 
and the urban culture lacked the restraints of the small town.”34 David Langum, 
author of Crossing Over the Line: Legislating Morality and the Mann Act, focus-
es on the shifting place of women in Progressive Era society, arguing that there 
existed a “sharp tension between the prevailing image of women as precious, do-
mesticated, virtuous beings and the historically unprecedented fact of middle-class 
women moving into the crowded urban areas and living alone, without the male 
protection of a father, brother, or husband.”35 Estelle Freedman and John D’Emilio 
draw attention to shifting sexual mores among the working-class, who “were eager 
patrons of a nighttime world of commercialized amusements that mocked mid-
dle-class sexual ideals.”36 In focusing on one aspect of the white slavery panic, 
modern scholars have attempted to simplify the vastly complex and intricate na-
ture of Progressive Era America. 

Because the white slave trade resided at the intersection of urbanization, 
immigration, industrialization, and changing sexual norms, it quickly gained clout 
among American moralists and politicians who sought to stymie the departure 
from traditional “civilized morality.” As Frederick Grittner, author of White Slav-
HU\��0\WK��,GHRORJ\��DQG�$PHULFDQ�/DZ, notes, “white slavery served as a political 
and psychological symbol to crystallize many of these cultural and social con-
cerns.”37 Given its social relevance, the white slave trade received a great deal of 
exposure in the press and was often adopted as a form of public entertainment in 
QRYHOV�DQG�¿OP��7KH�ZKLWH�VODYH�WUDGH�ZDV�VR�SUHYDOHQW�LQ�3URJUHVVLYH�(UD�VRFLHW\�
that many historians have referred to it as “moral panic” that demanded attention 
from the federal government.38 

7KH�0DQQ�$FW�RI�������DOVR�NQRZQ�DV�WKH�:KLWH�6ODYH�7UDI¿F�$FW��PDUNHG�

���%HOO��Young Girls at 2 (cited in note 31).
���*HRUJH�-��.QHHODQG��Commercialized Prostitution in New York City, 1913, in Thomas A. Foster, 
ed, 'RFXPHQWLQJ�,QWLPDWH�0DWWHUV��3ULPDU\�6RXUFHV�IRU�$�+LVWRU\�RI�6H[XDOLW\�LQ�$PHULFD 104, 104 
(Chicago 2012).
���3LYDU��Purity Crusade ch 3 at 105 (cited in note 14).
���'DYLG�-��/DQJXP��Crossing Over the Line: Legislating Morality and the Mann Act ch 1 at 6 
(Chicago 1994).
���'¶(PLOLR�DQG�)UHHGPDQ��,QWLPDWH�0DWWHUV § III ch 9 at 203 (cited in note 21). 
���*ULWWQHU��White Slavery at 61 (cited in note 28).
���,G�DW 61.

the capstone of Progressive Era moral reform efforts to combat the white slave ep-
idemic while simultaneously securing a means of legally instituting and protecting 
a “civilized morality” in American society. A close analysis of the Act’s language 
reveals not only the federal government’s willingness to regulate public morality, 
but a linguistic ambiguity which allowed for discriminatory applications that se-
verely restricted civil liberties in some instances. Legislators made no effort to veil 
their intent to regulate morality on the federal level; rather, the Act very clearly 
stated its purpose to “further regulate interstate commerce and foreign commerce 
by prohibiting the transportation therein for immoral purposes of women and girls, 
and for other purposes.”39�7KH�WH[W�IXUWKHU�FODUL¿HG�LWV�IRFXV�RQ�PRUDOLW\��DV�ZHOO�DV�
its relation to prostitution, in stating that “any person who shall knowingly trans-
port … any woman or girl for the purpose of prostitution or debauchery, or for any 
other immoral purpose … shall be deemed guilty of a felony.”40 

7KH�0DQQ�$FW�FOHDUO\�IDLOHG� WR�GH¿QH�LWV�PRUDOO\�FKDUJHG�ODQJXDJH��DI-
fording the courts a great deal of interpretive power in the Act’s implementation 
and, in essence, leaving the regulation of public morality up to local-level courts 
which were easily swayed by public conceptions of race and gender. Nowhere in 
WKH�DFW�DUH�WKH�WHUPV�³SURVWLWXWLRQ�´�³GHEDXFKHU\´�RU�³LPPRUDO�SXUSRVH´�GH¿QHG��
which perhaps indicates that they represent a number of behaviors not normally 
associated with prostitution. While this legislative ambiguity was not necessarily 
intentional, its implications were unquestionably detrimental to the civil rights and 
civil liberties of immigrants, non-whites, and women living in the United States in 
the early years of the twentieth century, especially for those who did not subscribe 
to the socially accepted terms or “civilized morality.”41 Additionally, Supreme 
&RXUW�UXOLQJV�LQ�WKH�VHYHQ�\HDUV�DIWHU�WKH�SDVVDJH�RI�WKH�0DQQ�$FW�RQO\�UHDI¿UPHG�
its ambiguity by upholding the power of the federal government to broadly regu-
late American morality.

,Q�������WKH�¿UVW�FKDOOHQJH�WR�WKH�0DQQ�$FW�UHDFKHG�WKH�6XSUHPH�&RXUW�LQ�
Hoke v. United States.42 While the Court conceded that Congress did not have the 
explicit power to regulate prostitution, it unanimously held that the regulation of 
interstate commerce for “immoral purposes,” including prostitution and “debauch-
ery,” fell well within Congressional purview under the Commerce Clause.43 The 
majority opinion in Hoke reasoned that if Congress could regulate the interstate 
movement of lotteries and obscene literature, then it surely could do the same to 
prostitution. 

,Q�������WKH�&RXUW�KHDUG�WKH�QH[W�VLJQL¿FDQW�FKDOOHQJH�WR�WKH�0DQQ�$FW�

���7KH�:KLWH�6ODYH�7UDI¿F�$FW��0DQQ�$FW������8�6�&���������±������������
���7KH�:KLWH�6ODYH�7UDI¿F�$FW��0DQQ�$FW������8�6�&���������±������������
���&RQQHOO\��Prostitution in the Progressive Era at 8 (cited in note 12).
���Hoke v. United States, 227 U.S. 308 (1913).
���7KH�:KLWH�6ODYH�7UDI¿F�$FW��0DQQ�$FW������8�6�&���������±������������
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in United States v. Holte.44 :KLOH�WKLV�GHFLVLRQ�ZDV�QRW�XQDQLPRXV��LW�VLJQL¿FDQWO\�
broadened the scope of the Mann Act in ruling that women could be convicted of 
conspiracy to violate the Act. Justice Oliver Wendell Holmes delivered the opinion 
of the Court:  

Suppose, for instance, that a professional prostitute, as well able to look 
out for herself as was the man, should suggest and carry out a journey 
within the Act of 1910 in the hope of blackmailing the man…she would 
be within the letter of the Act of 1910, and we see no reason why the act 
should not be held to apply. We see equally little reason for not treating the 
preliminary agreement as a conspiracy that the law can reach if we aban-
don the illusion that the woman always is the victim.45 

,Q� D� VWDUN�GHYLDWLRQ� IURP� WKH�$FW¶V� RULJLQDO� SXUSRVH�RI� FRPEDWLQJ� WKH� WUDI¿F� LQ�
white slaves, the Court’s decision shifted judicial focus from male procurers to 
female prostitutes, painting women as cunning seductresses. The Holte ruling be-
gan a new era in the criminalization of prostitution that largely targeted women as 
carriers of vice and immorality.

7KH�¿QDO�DQG�PRVW�H[SDQVLYH�DI¿UPDWLRQ�RI�WKH�0DQQ�$FW�FDPH�LQ������
with the Court’s decision in Caminetti v. United States,46 which dictated that be-
cause consensual extra-marital sex was “immoral,” it fell well within the purview 
of the Mann Act. As a result, Caminetti VLJQL¿FDQWO\�H[WHQGHG� WKH� VFRSH�RI� WKH�
Mann Act to include “voluntary acts of immorality, even where no commercial 
LQWHQWLRQ�RU�EXVLQHVV�SUR¿W�ZDV�VKRZQ�´47 This case, in particular, legitimized the 
:KLWH�6ODYH�7UDI¿F�$FW¶V�FDSDFLW\�WR�SURVHFXWH�VH[XDO�SUDFWLFHV�WKDW�IHOO�IDU�RXWVLGH�
accepted notions of prostitution. It also, however, served to violate proper sexual 
behavior within the bounds of “civilized morality.” 

The impact of Caminetti became evident almost immediately; just months 
after the Court delivered its opinion, the Attorney General edited his instructions on 
which cases to prosecute under the Mann Act to include those “involving married 
women (with young children) living with their husbands” in addition to women 
who likely conspired and “consented to the criminal arrangement.”48 As Marlene 
%HFNPDQ�QRWHV�LQ�KHU�HVVD\��³7KH�:KLWH�6ODYH�7UDI¿F�$FW��+LVWRULFDO�,PSDFW�RI�
a Federal Crime Policy on Women,” this allowed attorneys to prosecute individu-
als engaged in “strictly personal sexual escapades that in no way involved either 
commercial gain or exploitation of innocent victims,” but that fell outside of the 

���United States v. Holte, 236 U.S. 140 (1915).
���Holte, 236 U.S. 140 at 145. Karen J. Maschke
���Caminetti v. United States, 242 U.S. 470 (1917).
���0DUOHQH�'��%HFNPDQ��7KH�:KLWH�6ODYH�7UDI¿F�$FW��+LVWRULFDO�,PSDFW�RI�D�)HGHUDO�&ULPH�3ROLF\�
on Women, in Jaren J. Maschke, ed, Pornography, Sex Work, and Hate Speech 33, 35 (Garland 
1997).
���8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�&LUFXODU�1R�����������-DQ�������

middle-class code of moral conduct.49

With the backing of the Supreme Court, lower courts around the nation 
effectively became “censor[s] of the nation’s sexual morals,”50 using the Mann 
Act to curtail unconventional sexual practices that fell outside socially accept-
able norms through the twenties, thirties, and forties .51 According to Brian Dono-
van and Tori Barnes Brus’ extensive study of court records regarding prostitution 
trials in Progressive Era New York City, transcripts show that “jurors exercised 
their power based on assumptions that mirrored popular culture.”52 In doing so, 
the courts disproportionately targeted groups that were thought to pose a threat to 
ideals of race and gender, including women, immigrants, and racial minorities.53  
Accordingly, the courts severely restricted civil liberties for those who fell within 
one of the various threatening categories. In this manner, the courts became “in-
VWUXPHQWDO�LQ�GH¿QLQJ�DQG�HQIRUFLQJ�UDFLDO�DQG�HWKQLF�ERXQGDULHV�´54

Enforcement of the Mann Act took a particularly large toll on racial mi-
norities whose behavior challenged racial hierarchies and notions of social ac-
ceptability. Langum argues that federal prosecutors “used the Mann Act as a club 
against blacks who dated white women” so as to reinstate white supremacy and 
perpetuate the belief that interracial relationships were immoral.55 In her disser-
tation, “Any Other Immoral Purpose: The Mann Act, Policing Women, and the 
American State, 1900-1941,” Jessica Rae Pliley echoes Langum’s claim, explain-
ing that enforcement agencies brought “pressure on interracial couples,” thereby 
“policing the mobility of women and male respectability.”56 These white slavery 
prosecutions became yet another avenue for white supremacists to perpetuate the 
racial color line well into the twentieth century.57

The Mann Act had similar repercussions for immigrants, who courts and 
enforcement agencies alike continued to associate with social vice, crime, and 
sexual impropriety. However, unlike African Americans, who suffered under the 
weight of the judicial system, immigrants felt the injustice of the Mann Act at 
the hands of enforcement agencies, namely the U.S. Immigration Bureau, which 
turned increasingly to deportation as a tool. The original text of the Mann Act 
gave explicit power to the Commissioner-General of Immigration to “receive and 
centralize information concerning the procuration of alien women and girls with 

���%HFNPDQ��:KLWH�6ODYH�7UDI¿F�at 38 (cited in note 47).
���,G�DW�����
���,G�DW����
���'RQRYDQ�DQG�%DUQHV�%UXV�����/�	�6RF�,QTXLU\������FLWHG�LQ�QRWH����
���,G�DW�����
���,G�DW�����
���/DQJXP��Crossing Over the Line at 9 (cited in note 35).
���-HVVLFD�5DH�3OLOH\��$Q\�2WKHU�,PPRUDO�3XUSRVH��7KH�0DQQ�$FW��3ROLFLQJ�:RPHQ��DQG�WKH�$PHU-
ican State, 1900-1941 *2 (PhD dissertation, Ohio State University, 2010), abstract online at http://
rave.ohiolink.edu/etdc/view?acc_num=osu1281537489 (visited Nov 18, 2013).
���'RQRYDQ�DQG�%DUQHV�%UXV�����/�	�6RF�,QTXLU\������FLWHG�LQ�QRWH����
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a view to their debauchery, and to exercise supervision over such alien women 
and girls.”58 After the three Supreme Court rulings had extended the Act’s scope 
and legitimized discriminatory practices disguised as efforts to protect American 
morality, the bureau became the “protector of American family values against … 
misery, economic devastation, and sexual deviancy.”59 As previously mentioned, 
the Bureau employed their newfound power to enforce American morality through 
extensive deportation of alien women “whose sexual behaviors were deemed an-
tithetical to American moral values.” 60 Especially after Holte, which portrayed 
women as immoral temptresses, women bore the brunt of anti-vice policing at the 
hands of the US Immigration Bureau.61 Doubly-bound as both females and immi-
grants, women immigrants faced almost assured deportation if they encountered a 
EXUHDX�RI¿FLDO�

Beyond reinforcing racial, gender, and sexual hierarchies, the Mann Act 
OHIW�D�GHHS�LPSUHVVLRQ�RQ�$PHULFDQ�VRFLHW\��DI¿UPLQJ�WKH�UROH�RI�WKH�IHGHUDO�JRY-
HUQPHQW�LQ�UHJXODWLQJ�$PHULFDQ�PRUDOLW\�DQG�SURIIHULQJ�D�UHVWUXFWXUHG�GH¿QLWLRQ�
of American citizenship that necessitated superior moral conduct. As Donovan 
concludes, “Constructions of the white slave [and] the wicked woman… allowed 
for different arguments about the membership requirements for white America,” 
with belonging “predicated on ideologies of sexual purity and danger…. White 
slavery narratives illuminate a real contest over who has and who does not have the 
full privileges of American citizenship and racial whiteness.”62 

Thus, the Page and Mann Acts’ adherence to a moral rhetoric that shielded 
efforts to maintain traditional power structures has crafted a narrative of prostitu-
tion legislation deeply rooted in notions of morality. This legacy is one that has 
carried over into the modern era as the global community has turned its attention 
WR� LVVXHV�RI�KXPDQ�WUDI¿FNLQJ�DQG�VH[�VODYHU\��$V� WRGD\¶V� OHJLVODWRUV�DWWHPSW� WR�
again tackle the imbrications of prostitution, immigration, and global economics, 
they would be well-advised to heed Emma Goldman’s 1911 warning: “What is 
really the cause of the trade in women?... Exploitation, of course…. Naturally our 
UHIRUPHUV�VD\�QRWKLQJ�DERXW� WKLV�FDXVH����� ,W� LV�PXFK�PRUH�SUR¿WDEOH� WR�SOD\�WKH�
Pharisee, to pretend an outraged morality, than to go to the bottom of things.”63

Only by setting aside prostitution’s long and complex history, only by con-
VFLRXVO\� UHPRYLQJ�PRUDOLW\� IURP�WKH� WUDI¿FNLQJ�GHEDWH��FDQ� OHJLVODWRUV�EHJLQ� WR�
IRFXV�RQ�WKH�URRW�FDXVHV�RI�WKH�JURZLQJ�JOREDO�KXPDQ�WUDI¿FNLQJ�QHWZRUN��6XFK�
an approach would at long last allow the global community to address what Linda 
Kerber has termed an issue of “statelessness,” which is most usefully understood 

���7KH�:KLWH�6ODYH�7UDI¿F�$FW��0DQQ�$FW������8�6�&���������±������������
���3OLOH\��$Q\�2WKHU�,PPRUDO�3XUSRVH at 2 (cited in note 56).
���'HOJDGR�����:�+LVW�4�DW������FLWHG�LQ�QRWH�����
���'RQRYDQ�DQG�%DUQHV�%UXV�����/�	�6RF�,QTXLU\������FLWHG�LQ�QRWH����
���'RQRYDQ��White Slave Crusades at 129 (cited in note 3).
���(PPD�*ROGPDQ��(PPD�*ROGPDQ�$QDO\]HV�³7KH�7UDI¿F�LQ�:RPHQ´������, in Kathy Peiss, ed, 
Pornography, Sex Work, and Hate Speech 285, 285 (Houghton 2002).

“not only as a status but as a practice, made and remade in daily decisions of 
presidents and judges, border guards and prison guards, managers and pimps. The 
stateless are the citizen’s other . . . The stateless serve the state by signaling who 
will not be entitled to its protection, and throwing fear into the rest of us.”64

���/LQGD�.��.HUEHU��Toward a History of Statelessness in America, 57 A Q 727, 745 (2005).
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HUMANITARIAN INTERVENTION, RtoP, AND
THE RUSSO-CHECHEN WARS

Mila Rusafova†

_______________________________________

I. INTRODUCTION

        In the 1990s and early 2000s, Russo-Chechen relations were plagued by 
deep tensions, countless acts of terrorism and crimes against humanity. Two full-
VFDOH�ZDUV�WRRN�SODFH��WKH�¿UVW�RI�ZKLFK�WRRN�SODFH�IURP�����������DQG�WKH�VHFRQG�
from 1999-2009. Massive civilian casualties, estimated at 100,000-250,000 for 
ERWK�ZDUV��PDUNHG�WKLV�SHULRG��7ZR�KXQGUHG�WKRXVDQG�UHIXJHHV�ÀHG�WR�QHLJKERULQJ�
,QJXVKHWLD�GXULQJ�WKH�¿UVW�ZDU�DORQH��HVSHFLDOO\�DIWHU�*UR]Q\��WKH�&KHFKHQ�FDSLWDO�
city, was leveled by indiscriminate air raids in the Battle of Grozny from 1994-
1995.1 Despite repeated and blatant violations of international humanitarian law 
by both sides, the United Nations, the European Union, the Council of Europe, 
the Organization for Security and Co-operation in Europe (OSCE), and individual 
FRXQWULHV� OLNH� WKH�86�UHIXVHG� WR�JHW� LQYROYHG��FODLPLQJ� WKH�FRQÀLFW�ZDV�DQ�³LQ-
ternal Russian affair” and that Russian action was therefore protected by Article 
2(7) of the UN Charter.2 The article prohibits intervention “in matters which are 
essentially within the domestic jurisdiction of any state.” The international policy 
RI�DSSHDVHPHQW� WRZDUG�5XVVLD�ZDV�IDYRUHG�RYHU�UHVROYLQJ� WKH�&KHFKHQ�FRQÀLFW�
for the following reasons: the determination to support the process of democratic 
reform in Russia, the desire to maintain strategic partnerships with then-Russian 
president Boris Yeltsin and the new Russian Federation, the deference given to a 
permanent member of the Security Council, and the priority of other issues requir-
LQJ�WKH�FRRSHUDWLRQ�RI�WKH�<HOWVLQ�JRYHUQPHQW��7KH�ODWWHU�LQFOXGHG�WKH�UDWL¿FDWLRQ�
of START II, the joint efforts in Bosnia, and NATO expansion.3

† Mila Rusafova graduated magna cum laude and Phi Beta Kappa with majors in Political Science 
and French from Columbia University in 2013. She is presently working as a legal assistant/parale-
gal for a criminal defense attorney in New York City, and has recently been accepted to the Univer-
sity of Chicago Law School. She would like to thank Professor Michael W. Doyle, for whose Law 
and Ethics of International Intervention seminar she wrote this paper, as well as Gergana Rusafov, 
Boris Rusafov, Tsega Mengistu, and the rest of her family for their help and enduring support.
��&KHFKQ\D��&URVV�%RUGHU�0RYHPHQWV�&RQWLQXH��81�5HIXJHH�$JHQF\��81+&5�1RYHPEHU�����
1999), online at http://www.unhcr.org/3ae6b81bb0.html (visited December 1, 2012).
��81�&KDUWHU��$UW���
��*DLO�:��/DSLGXV��Contested Sovereignty: The Tragedy of Chechnya, 23, International Security, 5, 
35-42 (1998).
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This paper will examine the ethics of the international community’s decision to 
turn a blind eye to Russian human rights violations in Chechnya. Russia explic-
itly violated international humanitarian law by engaging in a protracted war and 
FRPPLWWLQJ�PDVVLYH�FULPHV�DJDLQVW�KXPDQLW\��<HW�WKH�RQO\�RI¿FLDO�UHVSRQVH�5XVVLD�
would receive was a cautious verbal condemnation. Were the anticipated costs of 
LQWHUIHUHQFH�HQRXJK�WR�MXVWLI\�:HVWHUQ�DSSHDVHPHQW�RU�ZDV�WKLV�UHVSRQVH�VHO¿VKO\�
motivated and ethically impermissible, even if legal according to the UN Charter? 
Can and should nations enforce the principle of human rights protection on a great 
power like Russia? Should the UN or another intergovernmental organization like 
the OSCE or NATO or an independent coalition of states have gotten involved to 
stop the crimes against humanity committed during the Chechen Wars?

7KLV�UHSRUW�ZLOO�¿UVW�GHWDLO�WKH�FULPHV�DJDLQVW�KXPDQLW\�FRPPLWWHG�E\�5XV-
sia and the violations of international law that these crimes represented. It will 
then examine in greater depth the motives behind the international response to the 
FRQÀLFW�DQG�DUJXH�WKDW�WKHVH�FRQFHUQV�GLG�QRW�MXVWLI\�VDFUL¿FLQJ�&KHFKQ\D��)LQDOO\��
it will turn to the Responsibility to Protect doctrine–– hereinafter referred to as 
5WR3±±DQG�GLVFXVV�KRZ�WKLV�UHODWLYHO\�QHZ�LQLWLDWLYH��¿UVW�HVWDEOLVKHG�LQ�������FDQ�
act as a guide in determining what the UN should have done in response to the 
&KHFKHQ�FRQÀLFW��,W�ZLOO�PRPHQWDULO\�VHW�DVLGH�WKH�SUREOHPDWLF�5XVVLDQ�YHWR�LQ�WKH�
Security Council, and explain how this document can inform future UN action in 
similar humanitarian crises.
�������� 7KH�¿QDO�DUJXPHQWV�ZLOO�GLVFXVV�KRZ�LQWHUQDWLRQDO�KXPDQLWDULDQ�ODZ�GHWHU-
mined that at the time of the Chechen Wars international intervention was required 
WR�UHVROYH�WKH�FRQÀLFW�DQG�WKDW�WKH�IDLOXUH�RI�LQWHUQDWLRQDO�DFWRUV�WR�JHW�LQYROYHG�
represents a major failure. An international coalition of nations and the imposition 
of multilateral sanctions may have motivated the Yeltsin government to change 
its actions in Chechnya. It would have sent a message to the newly developing 
Russian democracy that it must uphold human rights and remain accountable to 
its people and the international community at large. Based on the Chechen case, 
the report will make recommendations for incorporating RtoP into the UN Charter. 
This will ensure that the protection of human rights is a real UN responsibility.

II. BACKGROUND ON THE CHECHEN CONFLICT

       � 7KH�&KHFKHQ�FDVH�LV�D�GLI¿FXOW�RQH�GXH�WR�&KHFKQ\D¶V�KLVWRULFDO�UHVLVWDQFH�
WR�5XVVLDQ�UXOH��7KH�PRGHUQ�FRQÀLFW�KDV� LWV� URRWV� LQ� WKH���th century Caucasian 
Wars, when Russia expanded its territory into areas formerly under Turkish or Per-
VLDQ�UXOH��$IWHU�DOPRVW����\HDUV�RI�UHVLVWDQFH��&KHFKQ\D�ZDV�¿QDOO\�IRUFHIXOO\�DQ-
nexed as a territory of the Russian Empire in 1859 and combined with Ingushetia 
under the Soviet Union to form the Chechen-Ingush Autonomous Soviet Socialist 
Republic (ASSR).
�������� &KHFKHQ�UHEHOOLRQ�KDV�KLVWRULFDOO\�ÀDUHG�XS�ZKHQHYHU� WKH�5XVVLDQ�VWDWH�

faced a period of internal uncertainty. In 1918, during the Russian Bolshevik revo-
lution, the North Caucasian people elected a president and declared their indepen-
dence. By 1921, Bolshevik forces had crushed this new republic, but not before 
Turkey, Germany, Austro-Hungary, and the British government had recognized it.4

 The Russians opposed the Chechens from 1859 onwards. The oppression 
continues to be substantial, evidenced by the brutality with which such rebellions 
have been suppressed. A notable example is the deportation of Chechen and other 
mountain peoples in three waves between 1943 and 1944 during World War II. 
Stalin personally ordered the deportations on the pretext of alleged collaboration 
with the invading German armies during the 1940-1944 Chechen insurgency. The 
operation took little over a week, and over 387,000 Chechens, including women, 
children, and the elderly, were loaded on cattle-wagons and transported to Central 
Asia and Siberia. Research has shown that 25% of the deportees died either in 
transit or in the months and years following their deportation.5 It was not until 1957 
that the surviving deportees were allowed to return to their homes, where they 
were now treated like foreigners and became victims of widespread job and educa-
tional discrimination.6 This discrimination continued until 1991, when Chechnya 
again declared its independence from Russia under the leadership of Dzhokhar 
Dudayev.
        This history helps explain the deep-seated Chechen animosity toward 
Russian rule and the resort to war in December 1994. Chechnya, like many other 
nations from the former Soviet bloc, took advantage of weakening Soviet con-
trol in the late 1980s to assert its sovereignty and demand recognition of its inde-
pendence. Thus, when in 1992 President Yeltsin proposed the bilateral Federation 
Treaty, which outlined the powers reserved for the central and regional govern-
ments, Chechnya, along with Tatarstan, was the only of the 88 federal subjects of 
Russia to refuse to sign. Instead, the Chechen-Ingush ASSR declared its indepen-
dence from Russia in September 1991 and then again, following the division of 
Chechnya and Ingushetia, as the Chechen Republic of Ichkeria in 1993.
        Between 1991 and 1994 Chechnya was plunged into an undeclared civ-
il war, where both sympathetic factions and those opposed to Dudayev fought 
for power. However, the issue of contention was never independence from Rus-
sia; ethnic Chechens universally supported the establishment of an independent 
&KHFKHQ� VWDWH��'XULQJ� WKH�FRQÀLFW��0RVFRZ�VXSSOLHG�RSSRVLWLRQ� IRUFHV�ZLWK�¿-
nancial support, military equipment, and mercenaries. Unmarked Russian aircraft 
began combat operations over Chechnya. On November 29, 1994, Yeltsin issued 

��3HWHU�'��'L3DROR��$�1REOH�6DFUL¿FH"�-XV�DG�%HOOXP�DQG�WKH�,QWHUQDWLRQDO�&RPPXQLW\¶V�*DPEOH�
in Chechnya, 4, Indiana Journal of Global Legal Studies, 435, 439 (1997).
��6YDQWH�(��&RUQHOO��,QWHUQDWLRQDO�5HDFWLRQV�WR�0DVVLYH�+XPDQ�5LJKWV�9LRODWLRQV��7KH�&DVH�RI�
Chechnya, 51, Europe-Asia Studies, 85, 86 (1999).
��'L3DROR��$�1REOH�6DFUL¿FH"�-XV�DG�%HOOXP�DQG�WKH�,QWHUQDWLRQDO�&RPPXQLW\¶V�*DPEOH�LQ�
Chechnya, 4, Indiana Journal of Global Legal Studies, 439, 440 (1997).
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an ultimatum to all warring factions in Chechnya, ordering them to disarm and 
surrender. When the government in Grozny refused, Russian forces began heavy 
aerial bombardments of Chechnya on December 1. Eventually a ground attack 
toward Grozny was launched on December 11.
�������� $Q�DGGLWLRQDO�GLI¿FXOW\�LQ�DVVHVVLQJ�WKH�&KHFKHQ�FDVH�LV�WKDW�LW�EULQJV�XS�
questions of secession and secession law, the latter of which is as yet a very ambig-
XRXV�DQG�SRRUO\�GH¿QHG�VXEVHW�RI�LQWHUQDWLRQDO�ODZ��$OOHQ�%XFKDQDQ��LQ�KLV�DUWLFOH��
Theories of Secession, outlines several of the main theories asserting a group has a 
moral right to secede, distinguishing primarily between the Remedial Right Only 
Theories and Primary Right Theories. According to these theories, it seems that 
Chechnya had a strong claim to independence, as its previously sovereign territory 
was unjustly taken by the state (1859 Russia). A majority of Chechens were in fa-
vor of independence, and the Chechens represented a distinct national group with 
their own common culture, history, and language. Chechnya also met the criteria 
laid out by Christopher Wellman in A Defense of Secession and Self-Determina-
tion, which stated that a group, in order to form its own state, must constitute a 
majority in that territory and have the capacity to effectively perform the legitimate 
functions of a state.7

 Although the question of secession is beyond the scope of this paper, it is 
important to consider it, especially since the international recognition of Chechen 
independence may have completely changed the course of the war. This is because 
the Russian invasion would have then triggered Chapter VII of the UN Charter and 
OHJDOO\�MXVWL¿HG�DQ�LQWHUQDWLRQDO�UHVSRQVH�8

III. THE CHECHEN WARS AND CRIMES AGAINST HUMANITY

 The RtoP doctrine, which will be discussed in greater depth in Part VI, 
is limited to cases of genocide, war crimes, ethnic cleansing, and crimes against 
humanity. The Rome Statute of the International Criminal Court (ICC), adopted 
LQ�������SURYLGHV�WKH�PRVW�DXWKRULWDWLYH�DQG�ZLGHO\�DFFHSWHG�GH¿QLWLRQ�RI�WKHVH�
terms.
        The two most applicable crimes to the Chechen case are crimes against 
humanity and war crimes. The list of acts in the ICC statute includes murder; 
extermination; enslavement; deportation; imprisonment; torture; rape and sexual 
slavery; persecution against a group based on political, racial, national, ethnic, cul-
tural, religious, or gender grounds; enforced disappearances; apartheid; and other 
inhumane acts.
�������� :DU�FULPHV�DUH�GH¿QHG�LQ�3DUW����$UWLFOH����DQG�LQFOXGH�ZLOOIXO�NLOOLQJ��WRU-
WXUH��H[WHQVLYH�GHVWUXFWLRQ�DQG�DSSURSULDWLRQ�RI�SURSHUW\�QRW�MXVWL¿HG�E\�PLOLWDU\�
necessity, willfully depriving a prisoner of war of the right to a fair trial, unlawful 

��$OOHQ�%XFKDQDQ��Theories of Secession, 26, Philosophy & Public Affairs, 31, 39-40 (1997).
��81�&KDUWHU��$UW������

deportation, and the taking of hostages.9 War crimes also extend to “intentionally 
directing attacks against the civilian population as such or against individual civil-
ians not taking part in hostilities.”10

 The Chechen War “was from the beginning a war against the civilian pop-
ulation rather than against military targets.”11 Russia exhibited an unprecedent-
ed disregard for human rights and engaged in indiscriminate bombing of civilian 
areas as well as extrajudicial executions, torture, massacre, and the spreading of 
landmines. In the 1994-1995 Battle of Grozny alone, Russian air bombing and 
DUWLOOHU\�VKHOOLQJ�NLOOHG�WKRXVDQGV�RI�FLYLOLDQV�DQG�VSDUNHG�D�PDVVLYH�UHIXJHH�ÀRZ��
As a point of comparison, an average of over 4,000 blasts were recorded per hour 
GXULQJ�WKH�PRVW�LQWHQVLYH�¿JKWLQJ��ZKHUHDV��LQ�6DUDMHYR��ZKLFK�KDV�VHW�D�NLQG�RI�
“standard of horror” in the post-Cold War era, the highest rate recorded was 800.12

 Human Rights Watch detailed some of the human rights violations com-
mitted in Chechnya in its February 9, 2001 Memorandum on Domestic Prose-
FXWLRQV�IRU�9LRODWLRQV�RI�,QWHUQDWLRQDO�+XPDQ�5LJKWV�DQG�+XPDQLWDULDQ�/DZ�LQ�
Chechnya.13 Human Rights Watch documented “thousands of serious human rights 
crimes, and… established that certain abuses such as the cycle of arbitrary deten-
tion and torture and extortion of detainees [were] widespread.”14 Federal forces 
FRPPLWWHG�WKUHH�ZHOO�NQRZQ�PDVVDFUHV�LQ�WKH�¿UVW�VL[�PRQWKV�RI�WKH�ZDU��LQFOXG-
ing 130 execution-style murders of civilians.15 No one has been held criminally 
accountable for these actions. Torture and ill treatment were also widespread in 
RI¿FLDO�DQG�XQRI¿FLDO�GHWHQWLRQ�FHQWHUV��DW�FKHFNSRLQWV��DQG�GXULQJ�VZHHS�RSHUD-
tions. Hundreds of Chechens were reported missing, with many “disappearing” af-
ter federal forces took them into custody.  Finally, the report describes the bombing 
and shelling tactics used by Russian forces in the war:

Russian forces have carried out numerous bombings and shellings through-
out Chechnya in apparent disregard for the physical security of the civilian 
population. Such attacks carried out indiscriminately or using dispropor-
tionate force are violations of international humanitarian law. Thousands 

��5RPH�6WDWXWH��7KH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW���-XO\������������,&&�'RF�$�&21)��������GH¿Q-
ing the scope and applicability of the Responsibility to Protect by sovereign powers).  Part 2, Art 8.
���,G�
���&RUQHOO��,QWHUQDWLRQDO�5HDFWLRQV�WR�0DVVLYH�+XPDQ�5LJKWV�9LRODWLRQV��7KH�&DVH�RI�&KHFKQ\D, 
51, Europe-Asia Studies, 85, 86 (1999).
���,G�DW����
���0HPRUDQGXP�RQ�'RPHVWLF�3URVHFXWLRQ�IRU�9LRODWLRQV�RI�,QWHUQDWLRQDO�+XPDQ�5LJKWV�DQG�+X-
manitarian Law in Chechnya *1, Human Rights Watch, (Human Rights Watch February 9, 2012), 
online at http://www.hrw.org/legacy/backgrounder/eca/chech-memo-0213.pdf (Visited Nov 26, 
2012)
���0HPRUDQGXP�RQ�'RPHVWLF�3URVHFXWLRQ�IRU�9LRODWLRQV�RI�,QWHUQDWLRQDO�+XPDQ�5LJKWV�DQG�
Humanitarian Law in Chechnya *4 (Human Rights Watch February 9, 2012), online at http://www.
hrw.org/legacy/backgrounder/eca/chech-memo-0213.pdf (Visited Nov 26, 2012)
���,G�
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of civilians have died as a result of Russian bombardments and artillery 
shelling and the homes of tens of thousands of Chechens have been de-
stroyed or damaged. The city of Grozny and several villages were prac-
WLFDOO\�UD]HG�WR�WKH�JURXQG��1XPHURXV�FRQYR\V�RI�ÀHHLQJ�FLYLOLDQV�ZHUH�
attacked, causing numerous civilian casualties.16

 There was a consensus among human rights organizations like Human 
Rights Watch, the International Committee of the Red Cross, and the Russian 
NGO, Memorial, that Russia was responsible for crimes against humanity and war 
crimes that were some of the worst seen in the post-WWII era. For example, Rus-
VLDQ�IRUFHV�VHQW�DOO�PHQ�DJHG�¿IWHHQ�WKURXJK�VL[W\�WR�¿OWUDWLRQ�FDPSV�IURP�ZKLFK�
most never returned.17 

Further, the Russian Procuracy did little to investigate the crimes commit-
WHG�E\�5XVVLDQ�IRUFHV�WR�KROG�WKHP�FULPLQDOO\�DFFRXQWDEOH��*RYHUQPHQW�RI¿FLDOV�
continuously downplayed serious abuses committed in Chechnya as “incidental” 
DQG�³H[FHSWLRQDO´�DQG�QRQH�RI�WKH�FRPPDQGLQJ�RI¿FHUV�ZKR�SUHVLGHG�RYHU�PDV-
sacres were suspended.18   Instead, a telling example is that General Vladimir Sha-
manov, who had direct oversight over the troops that committed the massacre in 
Alkhan-Yurt in December 1999 in which 41 civilians were killed and three raped, 
was awarded a “Hero of Russia” medal for his service in Chechnya mere weeks 
after the massacre took place.19 The murder of nearly 20 journalists since 2000, 
including award-winning writer Natalya Estemirova, represents another attempt 
E\�5XVVLD�WR�LQKLELW�WKH�VSUHDG�RI�NQRZOHGJH�UHJDUGLQJ�WKH�&KHFKHQ�FRQÀLFW�20

Given the magnitude of the human rights abuses and the inadequate inves-
tigations, the UN should at the very least have ordered the writing of an authori-
tative report, similar to that written by the Independent International Commission 
on Kosovo in 2000 after the Kosovo War. Such a report would have documented 
the situation in Chechnya, offering suggestions for future action to secure peace in 
the region and how to deal with the devastating effects of the wars. The fact that, 
during the interwar period, the Chechen economy and infrastructure was com-
pletely destroyed and that nearly 40% of the population lived in refugee camps 

���0HPRUDQGXP�RQ�'RPHVWLF�3URVHFXWLRQ�IRU�9LRODWLRQV�RI�,QWHUQDWLRQDO�+XPDQ�5LJKWV�DQG�
Humanitarian Law in Chechnya *9 (Human Rights Watch February 9, 2012), online at http://www.
hrw.org/legacy/backgrounder/eca/chech-memo-0213.pdf (Visited Nov 26, 2012)
�����&RUQHOO��,QWHUQDWLRQDO�5HDFWLRQV�WR�0DVVLYH�+XPDQ�5LJKWV�9LRODWLRQV��7KH�&DVH�RI�&KHFKQ\D��
51, Europe-Asia Studies, 85, 89-90 (1999).
���0HPRUDQGXP�RQ�'RPHVWLF�3URVHFXWLRQ�IRU�9LRODWLRQV�RI�,QWHUQDWLRQDO�+XPDQ�5LJKWV�DQG�
Humanitarian Law in Chechnya * 2 (Human Rights Watch February 9, 2012), online at http://www.
hrw.org/legacy/backgrounder/eca/chech-memo-0213.pdf (Visited Nov 26, 2012)
���,G�
���1LQD�2JQLDQRYD��Why a killing in Chechnya is an international issue, Committee to Protect 
Journalists,  (Committee to Protect Journalists February 16, 2012), online at http://cpj.org/2010/02/
why-a-killing-in-chechnya.php (Visited Dec 2, 2012).

ZRXOG�KDYH�MXVWL¿HG�VXFK�D�UHSRUW�21

IV. VIOLATIONS OF INTERNATIONAL LAW

Although RtoP did not yet exist at the time of the First Chechen War, Rus-
sian actions nonetheless constituted violations of international law. The Geneva 
Conventions, a set of treaties that established the standards of international law for 
the humanitarian treatment of the victims of war, addressed the case of non-inter-
QDWLRQDO�DUPHG�FRQÀLFW�LQ�LWV�&RPPRQ�$UWLFOH���RI�������7KH�DUWLFOH�VWDWHV��³SHU-
sons taking no active part in the hostilities … shall in all circumstances be treated 
KXPDQHO\´�DQG��PRUH�VSHFL¿FDOO\��SURKLELWV�³PXUGHU�RI�DOO�NLQGV��PXWLODWLRQ��FUXHO�
treatment and torture; taking of hostages; outrages upon personal dignity... the 
passing of sentences and the carrying out of executions without previous judgment 
pronounced by a regularly constituted court.”22 Russia signed the 1949 Geneva 
&RQYHQWLRQ�LQ������DQG�UDWL¿HG�LW�LQ�������
 UN General Assembly Resolution 2444 of 1969 also prohibited coun-
tries from “launch[ing] attacks against the civilian population as such” while the 
26&(�&RGH�RI�&RQGXFW�UHDI¿UPHG�7KH�+DJXH�DQG�*HQHYD�&RQYHQWLRQV�23 This 
also called for participating states to make “widely available in their respective 
countries the international humanitarian law of war” and to “instruct its armed 
forces personnel in international humanitarian law, rules, conventions and com-
mitments.” The Code also “ensure[d] that such personnel are aware that they are 
individually accountable under national and international law for their actions.”24 
Russia signed the code and it went into effect on January 1, 1995, in the midst of 
the Battle of Grozny.

Additionally, in a total of 83 rulings, the European Court of Human Rights 
deemed Russia responsible for human rights violations in Chechnya. In nearly 
every case, the Court called upon the Russian government to explain the reason 
behind its failure to properly investigate the crimes and faulted Russia for failing 
WR�SURYLGH�UHTXHVWHG�FDVH�¿OHV��³ZKLFK�DPRXQWV�WR�VHULRXV�QRQ�FRRSHUDWLRQ�ZLWK�
the court.”25 'HVSLWH�WKH�UXOLQJV��5XVVLD�³KDV�QRW�WDNHQ�VXI¿FLHQW�VWHSV�WR�HQVXUH�HI-

���/DSLGXV� Contested Sovereignty: The Tragedy of Chechnya, 23, International Security, 5, 21 
(1998)
22 Human Rights Watch. “Update on European Court of Human Rights Judgments against Russia 
regarding Cases from Chechnya. 20 Mar. 2009.
���5HVROXWLRQ�������81�*HQHUDO�$VVHPEO\����rd mtg (December 19, 1968), UN Doc A/
RES/2444(XXIII) (clarifying circumstances for incurring the Responsibility to Protect). 
���&RGH�RI�&RQGXFW��26&(�6SHFLDO�&RPPLWWHH�RI�WKH�&6&(�)RUXP�IRU�6HFXULW\�&R�RSHUDWLRQ�
in Budapest, 91st plenary mtg. (December 3rd, 1994), OSCE Doc DOC.FSC/1/95 (instruction and 
awareness for armed forced personnel to enforce the Responsibility to Protect). 
���8SGDWH�RQ�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�-XGJPHQWV�DJDLQVW�5XVVLD�UHJDUGLQJ�&DVHV�IURP�
Chechnya, Human Rights Watch (March 20, 2009), online at http://www.hrw.org/news/2009/03/20/
update-european-court-human-rights-judgments-against-russia-regarding-cases-chechnya, visited 
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fective investigations, hold perpetrators accountable, or prevent similar violations 
from recurring.” It is telling that only 27% of the court’s backlog of 97,000 cases 
originate from Russia.26

These are only some of the violations of international humanitarian law 
WKDW�5XVVLD�FRPPLWWHG�GXULQJ�WKH�FRQÀLFW�ZLWK�&KHFKQ\D��$�IXUWKHU�GLI¿FXOW\�LV�
that human rights violations were also committed on the Chechen side, particularly 
through terrorist attacks and hostage-takings, most famously in the Moscow The-
ater, Beslan School, and Budyonnovsk hospital crises. While this makes it more 
GLI¿FXOW�WR�WDNH�D�VLGH�LQ�WKH�FRQÀLFW��LW�SHUKDSV�VWUHQJWKHQV�WKH�FDVH�WR�EH�PDGH�
for the necessity of international action, as innocent civilians were killed on a 
near-daily basis throughout the 1994-2009 period.

V. INTERNATIONAL RESPONSES TO THE CONFLICT AND
THEIR LEGITIMACY

 'HVSLWH�WKH�VHYHULW\�DQG�XQH[SHFWHG�GXUDWLRQ�RI�WKH�&KHFKHQ�FRQÀLFW��WKH�
general international response was to declare the crisis “an internal Russian af-
fair” and refrain from serious involvement. The prevalent view was that Chechn-
ya should not be allowed to become an obstacle in the Western relationship with 
Russia. The US, in particular, was very lenient. As Gail W. Lapidus of Stanford 
University maintains,

The [American] administration had two overriding concerns: to prevent 
what it viewed as a marginal problem from derailing progress on high-pri-
ority issues in Russian-American relations; and to support President 
<HOWVLQ�SROLWLFDOO\��RXW�RI�D�FRQYLFWLRQ�WKDW�KLV�FRQWLQXDWLRQ�LQ�RI¿FH��DQG�
friendly personal relationship with President Clinton, was indispensable 
both to continuing economic and political reform and to Russian-Ameri-
can partnership on a broad range of international issues.27

 The priorities of the United States government demonstrated implicit ap-
proval of Russian policy.  It was not until Yeltsin’s policy in Chechnya began un-
dermining his own political effectiveness and authority, jeopardizing his prospects 
of reelection and threatening to derail the whole process of reform, that US criti-
cism of the war could be presented as congruent with support for Russian reform.28

 The EU, refusing to issue a strong condemnation of Russian military ac-
tions, took a similar stance on the Chechen War. Similarly, Turkey did not inter-

(December 2, 2012).
���,G��
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vene due to its own Kurdish secessionist problem, while Iran refrained so as to 
maintain its close relations with Russia due to common strategic interests. Only 
Eastern Europe and the Commonwealth of Independent States (CIS) were more 
YRFDO��HVSHFLDOO\�3RODQG��(VWRQLD��/DWYLD��DQG�/LWKXDQLD��IRU�IHDU�WKDW�WKH�FRQÀLFW�
ZRXOG�QRW�EH�FRQ¿QHG�WR�&KHFKQ\D�DQG�ZRXOG�VHW�D�GDQJHURXV�SUHFHGHQW�IRU�5XV-
sian military action in the region.
        The International Court of Justice (ICJ) also took a strong stance, urging 
the Council of Europe to refuse Russia membership and appealing to the US to 
freeze a $6.8 billion IMF loan to Russia.29 Instead, in 1995, Russia received the 
$6.8 billion loan and an additional $10.2 billion in 1996. This continued Western 
¿QDQFLDO�VXSSRUW�IRU�5XVVLD�DW�D�WLPH�ZKHQ�WKH�5XVVLDQ�JRYHUQPHQW�ZDV�IDLOLQJ�WR�
FROOHFW�RYHU�����RI�WD[�UHYHQXHV�RZHG�WR�LW��FDXVHG�D�QXPEHU�RI�¿JXUHV�LQ�5XVVLD�
and the West to accuse Western governments and the IMF of “indirectly helping 
¿QDQFH�WKH�ZDU�´30 This response contrasts sharply with the US reaction to human 
rights violations in Turkey in 1994, when the US cut military aid to Turkey by 10% 
and threatened to sever commercial relations.31

 Thus, rather than criticizing Russia and taking action to stop human rights 
abuses in Chechnya, the international community rewarded Russia with $17 bil-
lion in loans and admission to the Council of Europe in February 1996.
        It is easy to argue that the UN or NATO should have been involved, as they 
ZHUH�LQ�RWKHU�FRQÀLFWV��OLNH�WKDW�LQ�<XJRVODYLD�DQG��PRUH�UHFHQWO\��LQ�/LE\D��ZLWK-
out considering the political motives behind the international response. As a major 
world power and permanent member of the Security Council, Russia, weakened 
after the collapse of the Soviet Union, remained a force to be reckoned with. Fol-
lowing almost half a century of Cold War relations, Western countries were eager 
to build a better relationship with the new Russian Federation and welcome it into 
the community of democratic states. Further, the Russian veto in the UN Security 
Council would always block any attempt at intervention in the near abroad. Thus, 
the historical behavior of tiptoeing around Russia is both rational and practical 
when viewed in light of the political environment of the 1990s. Fear of Russian 
retaliation, even more potent considering Russia’s position as a great power, UN 
Security Council member, and major oil supplier, must be taken into account when 
trying to understand the sorely inadequate international response to the wars in 
Chechnya.
        Armed intervention in Russia was out of the question, as it would never 
have been approved by the UN and would have further antagonized Russia.  How-

���&RUQHOO��,QWHUQDWLRQDO�5HDFWLRQV�WR�0DVVLYH�+XPDQ�5LJKWV�9LRODWLRQV��7KH�&DVH�RI�&KHFKQ\D, 
51, Europe-Asia Studies, 85, 94 (1999).
���/DSLGXV��Contested Sovereignty: The Tragedy of Chechnya, 23, International Security, 5, 40 
(1998)
���&RUQHOO��,QWHUQDWLRQDO�5HDFWLRQV�WR�0DVVLYH�+XPDQ�5LJKWV�9LRODWLRQV��7KH�&DVH�RI�&KHFKQ\D, 
51, Europe-Asia Studies, 95 (1999).
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ever, international condemnation of Russian actions in Chechnya and multilateral 
sanctions should have been implemented. There was an important window of op-
SRUWXQLW\�EHIRUH�WKH�FRQÀLFW�EHJDQ��LQ������DQG�������ZKHQ��XQGHU�WKH�LQÀXHQFH�
of Foreign Minister Andrey Kozyrev, Russia had a pro-West policy and was eager 
to build partnerships with the US and Europe. During this time, Yeltsin worked 
hard to maintain friendly relations with Clinton and Russia was generally con-
ciliatory toward the West, endorsing many Western foreign policy positions on 
ZRUOG�FRQÀLFWV��,W�ZDV�ZLWKLQ�WKLV�SROLWLFDO�HQYLURQPHQW��EHIRUH�5XVVLD�RQFH�DJDLQ�
turned inwards and focused its attention on the near abroad, that Western efforts 
at preventive diplomacy would have been the most likely to succeed. This is true 
because tensions with Chechnya had been building since 1991 and a number of 
Russian and foreign observers considered a military confrontation a real possibili-
ty well in advance of the 1994 invasion. Moreover, the Russian leadership’s deci-
sion to use force “was by no means a ‘last resort’ after all avenues for a peaceful 
UHVROXWLRQ�RI�WKH�FRQÀLFW�KDG�EHHQ�H[KDXVWHG�´�JLYLQJ�LQWHUQDWLRQDO�DFWRUV�IXUWKHU�
OHHZD\�WR�LQÀXHQFH�WKH�FRXUVH�RI�WKH�FRQÀLFW�32 For these reasons, the window of 
opportunity during which war had not yet become a political necessity, and the 
fact that “peaceful outcomes to disputes are more likely when third parties apply 
XQHTXLYRFDO�SUHVVXUHV�WR�QHJRWLDWH�EHIRUH�WKH�FRQÀLFWLQJ�VLGHV�PRELOL]H�SROLWLFDOO\�
or deploy armed force,” it is likely that international actors like the UN (barring 
the Russian veto), the EU, and the OSCE, or independent states like the US and 
other major trading partners, could have used the threat of multilateral sanctions 
and efforts to encourage peaceful negotiation.33

 A second reason to believe that international interference would not have 
been met with the degree of Russian hostility expected is that the First Chechen 
War was extremely unpopular domestically. As Lapidus cites, “the intervention 
provoked a wave of criticism from broad circles in Russian society, with public 
opinion polls indicating that over 60 percent of the population opposed the use of 
force, and about 25 percent were prepared to recognize Chechen independence.”34 
The war was a critical issue in the 1996 presidential elections, which was one 
RI� WKH�SULPDU\� UHDVRQV� IRU� WKH�QHJRWLDWLRQ�RI� D� FHDVH¿UH� DQG� WKH� VLJQLQJ�RI� WKH�
Khasavyurt Accord in August 1996. The First Chechen War quickly developed 
into a political embarrassment for Russia, both domestically and internationally, 
especially since it was initially planned as a brief and effective “surgical strike.” 
Instead, it stretched into a prolonged war in which Russian forces were constantly 
set back by Chechen guerrilla warfare despite Russia’s overwhelming manpower, 
weaponry, and air support. This caused the widespread demoralization of federal 
IRUFHV�DQG�WKH�DOPRVW�XQLYHUVDO�RSSRVLWLRQ�RI�WKH�5XVVLDQ�SXEOLF�WR�WKH�FRQÀLFW��,W�
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is thus likely that, even if international attempts at preventive diplomacy had failed 
in the 1992-1993 period, the Yeltsin government would have been responsive to 
:HVWHUQ�DLG�LQ�HQGLQJ�WKH�FRQÀLFW��,I�VXFK�HIIRUWV�KDG�EHHQ�IUDPHG�GHOLFDWHO\�DQG�
LQ�WHUPV�RI�KHOSLQJ�5XVVLD�JHW�RXW�RI�D�GLI¿FXOW�VLWXDWLRQ��WKHQ�LQWHUQDWLRQDO�FULWL-
cism, sanctions, and efforts for mediation could have had a positive impact on the 
outcome of the war.  Russia would have been unlikely to retaliate “given the real 
divisions within the Russian elite over the resort to military force, and the lack of 
public support for it, the possible costs of speaking out frankly were exaggerated 
and the moral and political price of restraint underestimated.”35

 It seems international fears regarding the costs and consequences of inter-
vention were exaggerated, given that there were several very important factors that 
favored Russian cooperation. There were serious moral and ethical implications as 
D�UHVXOW�RI�WKH�LQWHUQDWLRQDO�FRPPXQLW\�QRW�UHVSRQGLQJ��:KLOH�WKH�SULPDU\�MXVWL¿-
cation for refusing to get involved was not wanting to jeopardize the development 
of Russian democracy, the international community’s failure to act distorted Rus-
sia’s view of an ideal democracy. At a time when Russian democracy was in its for-
mative stages, the UN failed to enforce the principles of human rights, rule of law, 
accountability, and transparency as fundamental tenets of liberal democracy. The 
Russian government was not held accountable to its people or to the international 
community, which ultimately hurt the development of Russian democracy, which 
has progressively become even more undemocratic during the Putin era. Whether 
or not UN intervention would have affected the course of Russian democratic de-
velopment is uncertain, but what is known is that in a time of critical transition the 
UN failed to enforce the very principles it was meant to defend.

VI. THE ETHICS OF INTERVENTION AND THE RtoP DOCTRINE

        The Chechen case raises several important questions concerning the UN’s 
moral responsibilities and the future of humanitarian intervention. While humani-
tarian intervention is illegal according to a black letter reading of the UN Charter, 
Russian actions nonetheless violated important norms of international law. How-
ever, because these laws are non-binding and superseded by the Charter according 
to Article 103, their enforcing power is ambiguous.36

 RtoP is perhaps the most promising new theory for guiding future action 
in cases of humanitarian crises. First articulated after the Rwandan genocide by 
the International Commission on Intervention and State Sovereignty (ICISS) in 
������5WR3�KDV�JURZQ� LQFUHDVLQJO\� LQÀXHQWLDO�� ,W�ZDV�ZULWWHQ� LQWR� WKH�2XWFRPH�
Document of the 2005 World Summit in Paragraphs 138 and 139, which were 
UHDI¿UPHG�LQ������E\�81�6HFXULW\�&RXQFLO�5HVROXWLRQ�������D�UHSRUW�E\�6HFUH-
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(1998)
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tary-General Ban Ki-moon in 2009, and General Assembly Resolution 63/308.37

 The most important tenets of the RtoP doctrine are that each state and the 
international community “has the responsibility to use appropriate diplomatic, hu-
manitarian and other peaceful means…to help protect populations from genocide, 
war crimes, ethnic cleansings, and crimes against humanity.”38 Further, the UN is 
“prepared to take collective action, in a timely and decisive manner, through the 
Security Council, in accordance with the Charter, including Chapter VII … should 
peaceful means be inadequate.”39 RtoP thus introduces the idea of sovereignty as a 
responsibility rather than a right, but its implementation remains bound to the UN 
Security Council. The ICISS report, however, seems to suggest some leeway in 
this respect, as it claims that:

The Security Council should take into account in all its deliberations that, 
if it fails to discharge its responsibility to protect in conscience-shocking 
situations crying out for action, concerned states may not rule out other 
means to meet the gravity and urgency of that situation – and that the stat-
ure and credibility of the United Nations may suffer thereby.”40

The RtoP doctrine thus legitimizes intervention and the potential use of force in 
humanitarian crises.  
        Regardless, RtoP as it stands today would have created no legal impera-
tive for the UN to intervene in Chechnya in the 1990s. Left to the discretion of the 
Security Council, the Russian veto would once again have blocked any attempts 
at intervention. It is for this reason that RtoP should be incorporated into the UN 
Charter itself. Integration into the Charter, the only document of enforceable inter-
national law, would give human rights and the Responsibility to Protect doctrine 
DQ�RI¿FLDO�DQG�OHJDO�SODFH�LQ�LQWHUQDWLRQDO�ODZ�DQG�FRPSHO�WKH�81�WR�WDNH�DFWLRQ�LQ�
cases of severe human rights atrocities. Only then would the protection of human 
rights truly be a responsibility and not merely a recommendation with little practi-
cal force.
        This is of course an ideal scenario, as Russia, China, and many develop-
ing countries would protest the amendment of the Charter to incorporate RtoP. 
Nonetheless, RtoP provides a set of moral guidelines that states and the UN should 
IROORZ�DQG�FDQ�XVH�WR�MXGJH�VWDWHV¶�DFWLRQV�LQ�DUPHG�FRQÀLFWV��)XUWKHU��WKH�,&,66�
report opens the door to the possibility of non-Security Council approved unilater-
al or multilateral action in response to humanitarian crises.

���:RUOG�6XPPLW�2XWFRPH�'RFXPHQW��81�*HQHUDO�$VVHPEO\���6HSWHPEHU������������81�'RF�
$����/����UHGH¿QLQJ�WKH�5HVSRQVLELOLW\�WR�3URWHFW�LQ�PRGHUQ�WHUPV�LQ�DFFRUGDQFH�ZLWK�WKH�81�
Charter and Security Council). 
���,G�
���,G��
���,&,66�5HSRUW����

�������� /RRNLQJ�EDFN�DW�WKH�&KHFKHQ�FRQÀLFW�IURP�WKH�SHUVSHFWLYH�RI�5WR3��LW�FDQ�
EH�FRQFOXGHG�HYHQ�PRUH�GH¿QLWLYHO\�WKDW�WKH�81�KDG�D�UHVSRQVLELOLW\�WR�VWRS�5XV-
sia’s perpetration of war crimes and crimes against humanity. The Chechen case 
closely parallels the recent Libyan crisis of 2011, which was also an internal affair 
LQ�ZKLFK�WKH�4DGGD¿�UHJLPH�ZDV�UHVSRQVLEOH�IRU�FULPHV�DJDLQVW�KXPDQLW\��,QVWHDG�
of turning a blind eye, the UN Security Council issued Resolution 1973, autho-
rizing military intervention in Libya. In consequence, multi-state coalition began 
PLOLWDU\�RSHUDWLRQV��LQVWLWXWLQJ�D�QR�À\�]RQH�LQ�DQ�HIIRUW�WR�SUHYHQW�WKH�PDVVDFUH�
H[SHFWHG�VKRXOG�4DGGD¿¶V�WURRSV�KDYH�UHDFKHG�%HQJKD]L��7KH�/LE\DQ�LQWHUYHQWLRQ�
is an example of a legitimate and effective application of RtoP in the case of an 
internal humanitarian crisis.
        In sum, it can be concluded that according to both international law pres-
HQW�DW�WKH�WLPH�DQG�WKH�QHZ�GRFWULQH�RI�5WR3��WKH�81�VKRXOG�KDYH�WDNHQ�D�¿UPHU�
position with respect to Russian intervention in Chechnya. The crimes against hu-
PDQLW\�DQG�ZDU�FULPHV�FRPPLWWHG�GXULQJ�WKH�FRQÀLFW�VKRXOG�KDYH�WULJJHUHG�WKH�81�
responsibility to protect in the form of international condemnation, multilateral 
sanctions, and the writing of an authoritative report. The Chechen case raises the 
serious moral question of how to enforce human rights on a major world power, 
and the answer is that the UN should weigh the likely ethical costs of both inter-
vention and non-intervention and try to act in the way that is most likely to uphold 
the UN’s core principles. Should the UN be prevented from acting due to a Secu-
rity Council veto, other international actors like NATO, the EU, the OSCE, or an 
independent coalition of states should step forward to defend these values and the 
innocent people. In the end, the international community should do its best to hold 
even superpowers accountable to their citizens and the norms governing interna-
tional law.

VII. CONCLUSION

        This paper aims to demonstrate that the Russo-Chechen Wars of 1994-
2009 warranted an international response due to the crimes against humanity and 
war crimes committed on both sides. Russian military action in Chechnya con-
stituted a serious violation of a number of international commitments and yet the 
international community, including the UN, the US, the EU, and the OSCE, was 
UHOXFWDQW�WR�JHW�LQYROYHG�RU�HYHQ�WDNH�D�¿UP�VWDQFH�RQ�WKH�LVVXH��6LQFH�DQ\�HWKL-
cal analysis of international action must also take into account the practical side 
by considering the likely costs of intervention and non-intervention, it has been 
shown that international concerns over negative consequences in the form of Rus-
sian retaliation or derailing the Russian democratic movement were exaggerated. 
Further, the international reaction to the war failed to defend the principles of in-
ternational humanitarian law and enforce the values of human rights, rule of law, 
and accountability.
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�������� $OWKRXJK�WKH�6HFRQG�&KHFKHQ�:DU�LV�¿QDOO\�RYHU�DQG�*UR]Q\�KDV�EHHQ�
UHEXLOW�� WKLV� FRQÀLFW� GHPRQVWUDWHV� WKH� UHOXFWDQFH� RI� WKH� LQWHUQDWLRQDO� FRPPXQL-
ty to act to enforce the fundamental principles of international law on a great 
power and the ability of the UN Charter to be used to justify non-intervention 
in a “conscience-shocking situation crying out for action.”41 It is for these rea-
sons nations to take to heart their role in the international responsibility to pro-
tect, and that the RtoP doctrine should be incorporated into the UN Charter. 
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